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In the debate which preceded the enactment of the 
Labor Management Relations Act of 1947, Senator Taft 
stated on the floor of the Senate: 


We have done nothing to outlaw strikes for basic wages, hours 
and working conditions. . . . We did not feel that we should put 
into law . . . an ultimate resort to compulsory arbitration, or 
to seizure, or to any other action. We feel that it would inter- 
fere with the whole process of collective bargaining.* 


Accordingly, Section 13 of the original Wagner Act, 
which provided that nothing in the Act shall be construed 
“. . . to interfere with or impede or diminish in any 
way the right to strike, . . .” remained substantially un- 
changed.’ Our national labor legislation thus still ad- 


* The report is reprinted with the permission of the Section of Labor Rela- 
tions Law, American Bar Association. The report was written by Carl H. 
Fulda, Chairman. The members who signed the report are: Ralph E. Axley; 
Robert G. Howlett; Robert E. Mathews; and Richard W. Wright. Lack of 
space prevents reprinting a separate statement filed by Ralph E. Axley. The 
report and separate statement will be reprinted in the 1952 Proceedings of the 
Section of Labor Relations Law, American Bar Association. 

193 Conc. Rec. 3835, 3836 (1947). 

2 The Labor Management Relations Act of 1947, 61 Srat. 136, 29 U.S.C. 
§§ 141 et seg. (Supp. 1952), amended § 13 by inserting therein the clause: “ex- 
cept as specifically provided for herein.” There are four such specific limita- 
tions of the right to strike: §§8(b) (4), 8(d), 206-210, 305. 

[127] 
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heres to the principle of avoiding general legislative re- 
strictions of the right to strike on the ground that such 
restrictions would be incompatible with free collective 
bargaining. 

Nevertheless, most employers and unions would prob- 
ably agree that strikes are not desirable and that everyone 
would be better off if strikes could be limited, if not en- 
tirely prevented. Consequently, limiting or restricting 
the right to strike is not solely or even primarily a /egis- 
lative problem. More important, and more consistent 
with the philosophy of collective bargaining, are the 
efforts of employers and unions to solve it by contractual 
arrangements. Such arrangements are known as “no- 
strike clauses,” by which the union pledges to abstain 
from striking during the life of the collective bargaining 
agreement. 

The present study of the various problems connected 
with the “no-strike” clause, which appears in some form 
in 85 per cent of all union-employer contracts,* is sub- 
mitted with the hope that it will be helpful to those con- 
cerned with the administration of such contracts. 


I 
DAMAGE SUITS FOR BREACH OF THE NOo-STRIKE CLAUSE 


Section 301 of the Labor Management Relations Act 
of 1947 provides that employers and labor organizations 
may bring suits in the federal district courts for violation 
of their collective bargaining contracts; employers and 
labor organizations shall be bound by the acts of their 
agents. For the purpose of determining whether a person 
is an agent of an employer or labor organization, “. . . 


8’ BNA Cor. Barc. Nec. Cont. Serv. § 15, p. 325 (1950). In 1951 the Bureau 
of Labor Statistics analyzed 2,578 agreements in 20 manufacturing and 9 non- 
manufacturing industries: 32 per cent of these agreements contained an uncon- 
ditional ban on work stoppages and 56 per cent contained conditional no-strike 
clauses. See Wolk and Nix, Work Stoppage Provisions in Union Agreements, 
74 Montuiy Lapor Rev. 272 (Mar. 1952). 
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the question of whether the specific acts performed were 
actually authorized or subsequently ratified shall not be 
controlling.” * At first glance, these provisions seem to 
be of crucial importance with regard to the no-strike 
clause: Under the wording of the statute, it is arguable 
that a union could be liable for the breach of a no-strike 
clause although the strike was not authorized or even ex- 
pressly forbidden.” Furthermore, the enactment of this 
section raised the question as to the relationship between 
damage suits and the grievance procedure in case of 
breach of the no-strike clause. Was the grievance pro- 
cedure still available for the adjudication of disputes 
growing out of the alleged breach of a no-strike clause, 
or would the new remedy of Section 301 exclude recourse 
to the grievance procedure? Could liability for damages 
be waived or limited or does Section 301 embody a rule 
of public policy? If a waiver is valid, how should the 
no-strike clause be modified so as to effectively prevent 
interruption of work during the life of the contract with- 
out subjecting the union to liability for the acts of persons 
who defy the union’s instructions? 

The Report of the Senate Committee on the proposed 
Labor Management Relations Act in discussing Section 
301 did not attempt to answer any of these questions. In- 
stead, the Committee stated generally that “statutory rec- 
ognition of the collective agreement as a valid, binding 
and enforceable contract . . . will promote a higher de- 
gree of responsibility upon the parties to such agreements, 
and will thereby promote industrial peace.” With re- 
spect to the specific problem of the no-strike clause, the 
Committee expressed doubt that Section 301 would deter 


* Section 301(e) of Labor Management Relations Act of 1947, supra note 2. 

5 See Cox, Some Aspects of the Labor Management Relations Act, 61 Harv. 
L. Rev. 274, 311 (1948). ResraTement, Acency § 230 (1933): “An act, al- 
though forbidden, . . . may be within the scope of employment.” Cox, supra, 
at p. 312 points to “the uncertainties involved in predicting how the principles 
of respondeat superior apply to labor organizations.” It could be argued that 
an unauthorized or forbidden strike is never “within the scope” of the union’s 
activities. See Note, Union Responsibility for Acts of Officers and Members 
under the LMRA, 49 Cor. L. Rev. 384 (1949). 
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unions from consenting to the inclusion of such clauses 
in a contract. The Committee concluded: 

In any event, it is certainly a point to be bargained over and 
any union with the status of “representative” under the NLRA 
which has bargained in good faith with an employer should have 
no reluctance in including a no-strike clause if it intends to live 
up to the terms of the contract. The improvement that would 
result in the stability of industrial relations is, of course, obvious.*® 

The Committee’s expectation that Section 301 would 
not discourage the inclusion of no-strike clauses in union- 
employer contracts has, apparently, been borne out by 
events. As noted above, recent surveys indicate that more 
than four-fifths of all contracts contain such clauses.’ 
However, as we shall see later, there are many different 
types of no-strike clauses, and many of them seek to alle- 
viate the union’s statutory liability for money damages 
by conditional clauses of limited applicability. Hence, it 
would seem that an examination of the reported court 
decisions in cases where Section 301 has been invoked 
as a remedy against an alleged breach of a no-strike clause 
is only one part of our task. In addition, we must ex- 
amine the effect which the mere existence of Section 301 
has had on the formulation and administration of no- 
strike clauses by parties who would never dream of going 
to court. Consequently our study of the no-strike clause 
should now proceed with a discussion of (1) court de- 
cisions, (2) contract clauses and (3) administration of 
such contract clauses through the grievance procedure. 

As far as court decisions are concerned, we find that 
the deluge of damage suits against unions, which was 
expected by many critics of the Taft-Hartley Act, has not 
materialized up to this time. On the contrary, the num- 
ber of reported cases involving damage claims by em- 
ployers against unions for breach of the no-strike clause 
is very small. These cases should be divided into three 

6 Sen. Rep. No. 105, Parr 1, 80th Cong., Ist Sess. 18 (1947) (report of 
Senate Committee on Labor and Public Welfare on the Proposed Federal 


Labor Relations Act of 1947). 
T See note 3 supra. 
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categories: Those construing Section 301 without any 
reference to the grievance procedure, those seeking to 
resolve the conflict between Section 301 and the grievance 
procedure by determining which of the two is appropriate 
in the case at hand, and those which distinguish actions 
for damages from actions for rescission. 


(a) Actions Under Section 301 Without Reference to the 


Grievance Procedure 


In the first group we note Wilson & Co. v. United 
Packinghouse Workers* where the court denied the de- 
fendant union’s motion to dismiss the complaint for lack 
of jurisdiction. The District Court sustained the consti- 
tutionality of Section 301 as a valid exercise of the Con- 
gressional power to regulate commerce and as creating 
“substantive rights.” There was no discussion of the 
merits of the employer’s damage claim, and no appeal. 

Two more recent cases are likewise of little relevance 
with respect to the application of Section 301 to breach 
of a no-strike clause. Both turned on the question 
whether, at the time of the strike, the contract contain- 
ing a no-strike clause was still in effect; each time the 
defendant union claimed that it had the right to strike 
because the contract had expired. In Paterson Parch- 
ment Paper Co. v. International Brotherhood of Paper 
Makers’ the Third Circuit Court agreed with the union 
and affirmed a judgment dismissing the employer’s com- 
plaint. The contract contained an ambiguous termina- 
tion clause to the effect that the contract was automat- 
ically renewable from year to year after August 15, 1948, 
“provided, however, that either party may terminate the 
same on not less than sixty days’ written notice given to 
the other prior to the anniversary date. However, should 
there be a delay in negotiating the new agreement, this 


883 F. Supp. 162 (S.D.N.Y. 1949). 


9191 F.2d 252 (3d Cir. 1951), cert. denied, 342 U.S. 933 (1952), rehearing 
denied, 342 U.S. 956 (1952). 
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agreement shall remain in full effect until such time as 
a new agreement is completed.” The union had sent a 
notice on June 1, 1948 asking for a meeting to discuss 
changes in the contract. The court interpreted this as a 
notice of termination and concluded that on August 20, 
when the strike occurred, the contract embodying the no- 
strike clause had ceased to exist. 

The opposite result was reached by the Sixth Circuit 
in International Union of Operating Engineers v. Dahlem 
Construction Co.” affirming a judgment against the union 
in the amount of $1,850. The contract in that case con- 
tained an absolute pledge by both parties not to“. . . en- 
gage in, permit, induce or encourage any stoppage of 
work, slow-down, strike, lockout or concerted refusal to 
work by reason of any dispute or difference of opinion or 
policy. . . . ” In addition, the contract provided that if 
either party gave written notice to the other during 
March 1949 of a desire to modify any terms after the 
expiration date (July 1, 1949) the contract was then to 
“. . remain in full force and effect until modified by 
a new agreement.” The union struck on August 15, 1949, 
contending that it had a right to strike at that time be- 
cause the contract had expired and because it had given 
the notice required by Section 8(d) of the National La- 
bor Relations Act, as amended. The court held that the 
union had not complied with Section 8(d), and that, 
even if it had, this would be irrelevant because Section 
8(d) has no application to actions brought pursuant to 
Section 301. Consequently, the only question was whether 
the original contract was still in effect at the time of the 
strike. The court, answering this in the affirmative, 
pointed out that the notices given by the union “. . . were 
notices not of termination, but of a desire to modify the 
contract, and recognized that the contract was in full 
force . . .” until modified. 

These cases thus illustrate only the importance of draft- 


10 193 F.2d 470 (6th Cir. 1951). 
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ing clear termination or renewal clauses to facilitate de- 
termination of the question whether or not the contract 
containing the no-strike clause has expired. Similarly, 
the parties may be faced with the question as to whether 
a contract containing a no-strike clause proposed by one 
party actually became effective by acceptance of the other 
party. That was one of the issues in Hamilton Foundry 
& Machine Co. v. International Molders and Foundry 
Workers Union," where the Sixth Circuit affirmed a 
judgment granting the defendant unions’ (the internation- 
al and the local) motion for judgment, notwithstanding 
a verdict of $37,500 for the plaintiff employer, who had 
alleged breach of a contract which provided that during 
its life “. . . the union agrees that it will not . . . permit 
any of its members to cause or take part in any strike, 
stoppage or slowing down of work... . .” After expira- 
tion of a previous contract the parties entered into nego- 
tiations for changes; in the course of these negotiations 
a dispute developed relative to the company’s insistence 
that the local accept a new method of computing piece 
work wage rates in the foundry. Ata meeting on Friday 
night, March 25, 1949, the employees voted to begin work 
under the new rates, which proved unsatisfactory. On 
April 2, 1949, a strike vote was taken; two days later the 
strike began. The company then brought suit on the 
theory that the union on March 25, 1949, had accepted 
the new contract which contained the no-strike pledge 
quoted above. 

The court’s decision in favor of the union was based 
on the findings that the meeting of March 25th“. . . did 
not represent the official action of the Union . . .” and 
that, in any event, there was no evidence that the union 
had accepted the contract or that it had authorized the 
strike. Said the court: 


It is undisputed that the Friday night meeting [on March 
25, 1949] was not a meeting of the Union, but was only a meet- 


11 193 F.2d 209 (6th Cir. 1951), cert. denied, 343 U.S. 966 (1952). 
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ing of the employees of the appellant who were members of the 
Union; that the Union membership included employees of six 

or seven other plants in that area; that the chairman of the 
meeting was an employee of the Company rather than the presi- 
dent of Local No. 68; and that there was no consideration of 

the Company’s proposition by the entire Union membership until 

the regular weekly meeting of the Union on Monday night, 
March 28th, at which time it was rejected. . . . It seems clear 
that Local No. 68 did not, by any action of its own, accept the 
contract. . . . The fact that the employees of the Company voted 

to strike and did so, does not mean they had authority from 

the Union to do so or that such action bound the Union. . . .™* 
The case is important because of the court’s insistence 
that a sharp distinction must be drawn between individual 
action by employees and official action by a labor organ- 
ization. Significantly, the court indicated that even if 
the new contract with the no-strike clause had become 
effective, the decision would still go to the defendant 
union because “. . . if Local No. 68 did not call or 
authorize the strike, Local No. 68 is not liable for breach 
of the alleged contract.”** This would seem to be in 
accord with the wording of the no-strike clause in this 
case, which refers only to “the Union” without adding 
anything with respect to the conduct expected from indi- 
vidual employees. We shall see later that most of the no- 
strike clauses currently in use are quite different in that 
they specifically describe the duties of individual em- 
ployees and the consequences of a breach of such duties. 


(b) Conflict Between Section 301 and the Grievance 
Procedure 


The remaining cases construing Section 301 with ref- 
erence to the alleged breach of a no-strike clause struggle 
with the question whether the controversy should be ad- 
judicated by arbitration or by assessment of damages pur- 
suant to Section 301. Significantly, this group of cases 
is much larger than the group discussed above.“ 


12 Jd. at 214, 215. 

13 Jd. at 215. , 

14In Pepper & Potter, Inc. v. Local 977, United Auto Workers, CIO, 103 
F. Supp. 684 (S.D.N.Y. 1952), the company brought an action against the 
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Perhaps the most important is International Union 
United Furniture Workers of America v. Colonial Hard- 
wood Flooring Co. There the Company filed an action 
under Section 301 to recover damages from the union 
resulting from a strike. The collective bargaining agree- 
ment between the parties contained the following clause: 

The Company agrees that there shall be no lockouts and the 
Union agrees that it will not cause or permit its members to 
cause nor will any member of the Union take part in any strike 
or stoppage of work. It is understood and agreed that the griev- 


ance procedure provided in this article shall be the only method 
for settling disputes which are the subject of this agreement. 


The contract also stated that matters pertaining to gen- 
eral wage increases shall not be subject to the grievance 
and arbitration provision, thus limiting grievances to dis- 
putes relating to hours and working conditions. 

The union moved for a stay of the company’s suit pur- 
suant to Section 3 of the United States Arbitration Act,** 
until the dispute could be determined by arbitration pur- 
suant to the contract. The denial of this motion was 
affirmed by the Fourth Circuit on two grounds: First, 
the court held that the United States Arbitration Act was 
not applicable because the collective bargaining contract 
was a contract of employment of workers engaged in in- 
terstate commerce, and as such expressly excluded by 
Section 1 of that Act.*” Second, the court said that 
“. . damages arising from strikes, and lockouts could 
not reasonably be held subject to arbitration under a pro- 
cedure which expressly forbids strikes and lockouts and 
provides for the settlement of grievances in order that 


union for damages under §§ 301 and 303. Since the case turns primarily on 
§ 303, we need not consider it here. See also Isbrandtsen Co. v. Local 1291, 
of International Longshoremen’s Ass’n, 107 F. Supp. 72 (E.D. Pa. 1952): 
Owner of vessel chartered to importer of wood pulp held stranger to contract 
between shipping agent employed to discharge cargo and union; hence, owner 
of vessel cannot sue union for breach of no-strike clause. 

15 168 F.2d 33 (4th Cir. 1948), affirming Colonial Hardwood Flooring Co. v. 
International Union United Furniture Workers, 76 F. Supp. 493 (D. Md. 1948). 

16 Stay of proceedings where issue therein referable to arbitration. 9 U.S.C. 
$3 (Supp. 1952). 

17 Maritime Transactions and Commerce defined; exceptions to operations 
of title. 9 U.S.C. §1 (Supp. 1952). 
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they may be avoided.” In this connection, the court ob- 
served that the arbitration clause of the contract was so 
narrowly drawn as “. . . to limit its application to con- 
troversies to which the grievance procedure was intended 
to apply.” The court thus merely interpreted the lan- 
guage of the contract. Indeed, it added that if the par- 
ties had wished to do so, they could have drawn an arbi- 
tration clause applicable to all disputes, including those 
resulting from breach of the no-strike clause;** but, of 
course, the Federal Arbitration Act would not be avail- 
able for the enforcement of such a clause, for the reasons 
given above. 

The holding of the Colonial Hardwood case that none 
of the provisions of the Federal Arbitration Act are ap- 
plicable to collective bargaining agreements because such 
agreements are “contracts of employment” within the 
exception clause of Section 1 was followed in several sub- 
sequent cases. In B & M Transportation Co. v. Amal- 
gamated Association of Street and Electric Railway and 
Motor Coach Employees” the United States District 
Court in Massachusetts denied the union’s motion to stay 
an employer’s damage suit for breach of a no-strike clause 
under Section 301 on the ground that the Federal Arbi- 
tration Act was in its entirety inapplicable to collective 
bargaining agreements. The court also said that the 
union’s motion to stay the employer’s damage suit could 
not be supported by a provision of the Massachusetts 
arbitration law similar to Section 3 of the Federal Arbi- 
tration Act because a federal court would not enforce the 
procedural statutes of the state. It is noteworthy that in 
this case the collective bargaining agreement provided 
that “any dispute” which should arise between the parties 
was to be submitted to arbitration. The arbitration clause 
thus differed from that construed in the Colonial Hard- 


18 Supra note 15, at 35; cf. Stenzel & Co. v. Dept. Store Union, 28 L.R.R.M. 
2607 (D. Mo. 1951): Action for damages for conspiracy to breach contract 
held not covered by arbitration clause. 


19 106 F. Supp. 334 (D. Mass. 1952), 18 L.A. 560. 
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wood case. Nevertheless, the court cited the Colonial 
Hardwood case as authority for the holding that the 
Federal Arbitration Act could not be invoked by the 
union. The same result was reached by the United States 
District Court in Philadelphia in Metal Polishers, Buff- 
ers, Platers & Helpers International Union Local 90, 
A. F. of L. v. Rubin® where the rule of the Colonial 
Hardwood case was invoked to justify the denial of a 
motion by the employer to stay a damage suit brought 
by the union under Section 301 for alleged breach of the 
employer’s no-lockout pledge.” 

Implicit approval of the Colonial Hardwood case is 
also to be found in Shirley-Herman Co. v. International 
Hod Carriers, Building & Common Laborers Union of 
America” where the Second Circuit affirmed a judgment 
for damages in the amount of $8,500 for breach of a no- 


strike clause. The collective bargaining agreement pro- 
vided that: 


Should differences arise between the parties . . . as to the 
meaning and application of the provisions of this agreement or 
should any trouble of any kind arise, there shall be no cessation 
of work caused by either the employer or the Union. (Em- 
phasis supplied.) 


but that the matter should be settled by arbitration. The 
employees went on strike with the sanction of the union 
following a dispute over wages, thereby forcing the em- 
ployer to have the work completed by replacement work- 
ers. The court explained that Section 301 created a new 
substantive remedy, that the arbitration provisions were 
not enforceable by the Federal Arbitration Act, but that 
the employees could agree contractually to arbitration. 


2085 F. Supp. 363 (E.D. Pa. 1949); accord, Amalgamated Ass’n of Street, 
Electric Ry. and Motor Coach Employees v. Pa. Greyhound Lines, 192 F.2d 310 
(3d Cir. 1951); Wright and Morrissey v. Burlington Local, Int’l Hod Car- 
riers, 106 F. Supp. 138 (D. Vt. 1952). 

21 Significantly, the court said: “The item of damages for breach of a con- 
tract is normally arbitrable. . . . However, under a labor agreement which ex- 
pressly forbids strikes and lockouts pending the arbitration of disputes, it is not 
reasonable to suppose that damages resulting from a strike or lockout were con- 
templated as the subject of arbitration.” Jd. at 365. 

22 182 F.2d 806 (2d Cir. 1950), noted in 12 U. or Pitt. L. Rev. 131 (1950). 
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The court concluded by saying that the merits of the 
dispute were of no moment, because the union had uncon- 
ditionally promised to keep the men working until the 
dispute was settled by arbitration. Since the jury had 
found that the union had not done this, the judgment for 
the plaintiff employer was affirmed. 

It would seem that this decision demonstrates strikingly 
the complicated situation created by the Colonial Hard- 
wood case. In the Shirley-Herman case the arbitration 
clause was extremely broad, referring to “. . . any trou- 
ble of any kind.” Hence, the court seemed to recognize 
that under the dictum of the Colonial Hardwood case this 
clearly showed agreement of the parties to submit dis- 
putes resulting from the breach of the no-strike clause to 
arbitration. However, under the holding of the same 
Colonial Hardwood case this agreement could not be en- 
forced by the Federal Arbitration Act. In other words, 
if the employer disregarded the arbitration agreement by 
bringing suit for damages instead of asking for arbitra- 
tion, the union could do nothing about it because it could 
not invoke Section 3 of the Federal Arbitration Act. On 
the other hand, the court said that the union’s failure to 
submit to arbitration, and its resort to the strike instead, 
created a valid claim for damages for the employer. In 
short, the decision seems to imply that there is no sanc- 
tion available to the union to hold the employer respon- 
sible for the breach of the arbitration agreement, while 
the employer may hold the union liable for the union’s 
failure to arbitrate. By the same token, where the union 
sues the employer for alleged breach of his no-lockout 
pledge, the employer has no way of holding the union 
responsible for the breach of the arbitration agreement 
which, under a broad arbitration clause, would have ob- 
ligated the union to file a grievance instead of a law suit. 
Thus, it would seem that the filing of a law suit in federal 
court under Section 301 for breach of a no-strike or no- 
lockout clause cannot be stopped by the defendant, al- 
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though the arbitration clause clearly covers the matter, 
unless the party who filed the suit voluntarily agrees to 
abandon it and to proceed with arbitration. Even if that 
should be done, and an award rendered, enforcement of 
such an award could not be sought in a federal court be- 
cause the Federal Arbitration Act would not be appli- 
cable. 

If this were the present state of the law, it would at least 
be fairly clear, however unsatisfactory it may be to em- 
ployers and unions alike. However, there are some re- 
cent decisions which expound an entirely different philos- 
ophy. For instance, in Lewittes & Sons v. United Furni- 
ture Workers of America® the United States District 
Court for the Southern District of New York granted a 
motion by the defendant union pursuant to Section 3 of 
the Federal Arbitration Act to stay trial of an action for 
damages based on breach of the no-strike clause until 
arbitration has been had. The arbitration clause, couched 
in what the court called “all-inclusive language,” pre- 
scribed arbitration of “. . . all grievances, complaints, 
differences or disputes arising out of or relating to this 
agreement, or the breach thereof;” this, the court noted, 
was quite different from the narrow arbitration clause in- 
terpreted in the Colonial Hardwood case. Hence, the 
intention of the parties to submit the issue of damages for 
breach of the no-strike clause to arbitration was well es- 
tablished. The court then discussed the problem created 
by decisions in several circuits which have held that the 
exception of “contracts of employment” in Section 1 of 
the Federal Arbitration Act makes that entire Act inap- 
plicable to the enforcement of grievance arbitration. 
These decisions were dismissed as irrelevant on the 
ground that a collective bargaining contract is not a 
“contract of employment.” ‘The court explained that a 
collective bargaining agreement establishes generally the 
terms which shall govern the hiring of individual em- 


2895 F. Supp. 851 (S.D.N.Y. 1951). 
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ployees™ but does not by itself bring about the employ- 
ment of anyone. Pursuant to this view the granting of a 
stay until arbitration has been had was perfectly consis- 
tent with the national policy to promote peaceful labor 
relations and with the purposes of the Federal Arbitra- 
tion Act to enforce arbitration agreements. 

Similarly, in Textile Workers Union of America v. 
Aleo Mfg. Co.” a Federal District Court in North Car- 
olina issued an injunction to compel an employer to com- 
ply with the terms of an arbitration agreement. The 
collective bargaining contract between the parties con- 
tained the following: 

Since this agreement provides for the orderly and amicable 
adjustment and settlement of any and all disputes, differences 
and grievances, there should be no resort to strikes (which in- 
cludes stoppages or slow-downs of work) by the employees nor 
any lock-out by the Company of any employee or group of em- 
ployees. In view of the foregoing, the Union agrees that it 
will not authorize any strike . . .; it being understood and 
agreed, however, that any strike not expressly authorized or 
ratified . . . shall be deemed for all purposes an unauthorized 


strike for which there shall be no liability on the part of the 
Union. 


In the event of an unauthorized strike, the Union will en- 
deavor to secure a return of the strikers to work. . . . In 
such cases the Company may impose disciplinary measures upon 
or discharge the employees involved, in accordance with and 
subject to the grievance and arbitration provisions of the Agree- 
ment as to the facts of participation by the employees. . . . 

When a strike occurred as a result of the discharge of 
two employees, the company refused to take back the 
strikers unless they waived their rights to arbitration. 
The company appeared before the arbitrator but declined 
to participate in the arbitration proceeding on the ground 
that the union had violated the contract and that this freed 
the company from its obligation to arbitrate. The com- 
pany did not cancel the entire contract. The arbitrator, 
who had unsuccessfully urged the company to participate, 


with reservation of its rights, continued the hearing after 


24 See J. I. Case Co. v. N.L.R.B., 321 U.S. 332, 334 (1944). 
2594 F. Supp. 626 (M.D.N.C. 1950), 15 L.A. 726. 
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the company’s lawyer had left the room; he found that 
the discharges which had led to the strike were without 
cause, and that the strike was “unauthorized” as defined 
in the contract. He also found that the company’s insis- 
tence on waiver of the contractual right to arbitrate 
amounted to a lockout in violation of the contract.” The 
award ordered the company to “. . . hereafter receive 
and handle duly presented grievances . . .” in accordance 
with the contract, to cease bargaining with individuals 
and to reduce excessive penalties for most of the strikers.” 
When the company failed to comply with the award, the 
union obtained a preliminary injunction to compel the 
company to obey the award. The court observed that the 
contract contained “what was lacking” in the Colonial 
Hardwood case, to wit, a no-strike pledge which exempt- 
ed the union from liability for wildcat strikes and a broad 
arbitration clause. The court held that the company had 
breached the arbitration agreement, and granted the in- 
junction on the ground that Section 301 authorizes pre- 
liminary injunctions where equitable relief is needed.” 
Under this view, Section 301 takes on an entirely new 
look: Here the section is applied as a weapon to enforce 
arbitration agreements against a party which violates its 
contractual duty to submit a dispute to arbitration.” 
Thus, if the arbitration clause is broad enough to cover 
disputes resulting from the alleged breach of the no- 


2615 L.A. 715 (S. H. Jaffee 1950). 
27 Id. at 725. 


28 The court cited A. F. of L. v. Western Union Telegraph Co., 179 F.2d 
535 (6th Cir. 1950): Complaint alleging that defendant employer had breached 
its contractual obligation not to modify unilaterally the existing pension plan and 
asking for a permanent injunction against future breach held to state good 
cause of action under § 301; Mountain States Division No. 17, Communications 
Workers of America v. Mountain States Telephone and Telegraph Co., 81 F 
Supp. 397 (D. Colo. 1948): Injunction against employer for refusing to honor 
contract provisions relating to arbitration, grievances and check-off granted 
under § 301. These decisions and the principal case discussed in the text hold 
that the Norris-La Guardia Act, 47 Stat. 70 (1932), 29 U.S.C. §§ 101 et seq. 
(Supp. 1952), does not bar injunctions against employers. 

29 See also United Protective Workers of America vy. Ford Motor Co., 194 
F.2d 997 (7th Cir. 1952): Complaint under § 301 that defendant employer 
breached contract by compulsory retirement of employee and by refusal to 
cooperate in the use of the grievance procedure states good cause of action. 

2 
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strike or no-lockout clauses, Section 301 would not be 
available to the party claiming redress for such breach, 
because the grievance procedure would be the sole rem- 
edy under the contract. On the other hand, Section 301 
would be available against the party who refuses to uti- 
lize the grievance procedure. The controversial question 
of the applicability or non-applicability of the Federal 
Arbitration Act would then lose much of its importance 
because, at least to some extent, Section 301 would be a 
substitute for that Act in the field of grievance arbitration. 
Whether this very plausible view will ultimately gain 
general acceptance cannot be predicted at this time. 
The foregoing discussion of the present state of the case 
law would seem to indicate that the filing of a suit under 
Section 301 for breach of no-strike and no-lockout clauses 
is a somewhat hazardous undertaking. The weight of 
authority seems to indicate that the Federal Arbitration 
Act is not available to stop such a suit even though the 
contract clearly contemplated arbitration of disputes re- 
lating to breaches of the no-strike and no-lockout clauses. 
Thus, only state arbitration statutes could be invoked in 
those states which have such laws.” On the other hand, 
there is some authority to the contrary, and refusal to arbi- 
trate such a dispute might in itself be an actionable breach 
of contract. The only point on which there seems to be 
general agreement is that the wording of the arbitration 
clause is of the utmost importance. As indicated in the 
Colonial Hardwood case,” it is the purpose of the griev- 
ance procedure and of arbitration to provide an orderly 


80 See Note, 65 Harv. L. Rev. 1239 (1952). Sturges and Murphy, Some 
Confusing Matters Relating to Arbitration under the United States Arbitra- 
tion Act, 17 Law & Contemp. Pros. 580, 617 (1952), advise employers and 
unions “, . . to stipulate their arbitration provisions out of the United States 
Act.” Under state arbitration statutes those difficulties may not arise. See Hudson 
Wholesale Grocery Co. v. Allied Trades Council, 3 N.J. Super. 327, 65 A.2d 
557 (Ch. Div. 1949): Arbitration clause covering “all grievances or disputes” 
held broad enough to apply to dispute arising from breach of no-strike clause; 
defendant union’s motion for stay of employer’s action for rescission of contract 
granted pursuant to N.J. Rev. Stat. 2A: 24-4 (formerly 2: 40-14). ‘ 

31 See the New Jersey case cited supra note 30. Compare Publishers Associa- 
tion of New York City v. Newspaper and Mail Deliveries Union, 114 N.Y.S. 
2d 401 (App. Div. lst Dep’t 1952), 18 L.A. 855:. Award of punitive damages 
by arbitrator pursuant to collective bargaining contract held not enforceable. 

32 Supra note 15 and text following note 17. 
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and peaceful method of settling disputes and thus to ren- 
der unnecessary resort to economic force. In other words, 
the no-strike and no-lockout clauses express the intention 
of the parties to accept the grievance and arbitration 
procedure as the method of settling disputes in lieu of 
the use of force. It follows—according to the Colonial 
Hardwood case, which on this point seems to have been 
accepted by all courts—that the party resorting to force in 
violation of its contractual pledge not to do so thereby 
forfeits the right to invoke the grievance and arbitration 
procedure unless the grievance and arbitration clause is 
drawn broadly enough to clearly embrace within its scope 
disputes arising from the breach of the no-strike and no- 
lockout clauses. Those who are called upon to help in 
the negotiation and drafting of contracts should always 
keep this in mind. The contract provision considered 
by the court in the Aleo case discussed above* furnishes 
an illustration. It is there stated expressly that the con- 
tract provides “. . . for the orderly and amicable adjust- 
ment and settlement of any and all disputes, differences 
and grievances . . .” and that the question of participa- 
tion by employees in an unauthorized strike shall be de- 
termined, if necessary, by arbitration. Such or similar 
language must be used by parties who desire that disputes 
involving alleged breaches of no-strike and no-lockout 
clauses be settled via the grievance procedure rather than 
by the courts. 


(c) Distinction between Damage Suits and Actions for 
Rescission 


As explained above, the court in the Colonial Hard- 
wood case seems to have held, in interpreting the contract 
between the parties, that a breach of the no-strike clause 
amounted to a waiver of the right to arbitrate, or estopped 
the union from invoking that right. In all other respects 
the contract remained in full force. But suppose the com- 
pany, instead of taking the position that breach of the 


33 Supra text following note 25. 
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no-strike pledge barred the union from submitting to ar- 
bitration the specific question of liability for such breach, 
wrote a letter to the president of the union stating that the 
strike is “. . . in direct violation and repudiation of the 
collective bargaining agreement . . .” and that“. . . by 
reason of this strike, you are hereby notified that the 
agreement . . . is terminated and at anend.” In Boeing 
Airplane Co. v. Aeronautical Industrial Distr. Lodge No. 
751 * it was held that such a letter amounted to a rescis- 
sion of the entire contract; hence, the company’s subse- 
quent action for damages for breach of contract pursuant 
to Section 301 was dismissed by summary judgment, such 
action being obviously inconsistent with rescission of the 
contract. 

As a matter of contract law it would seem to be almost 
elementary that a breach of the no-strike clause would 
justify rescission of the entire contract by the employer, 
since that clause might be regarded as “. . . the very 
heart of the labor relations agreement. . . .”* How- 
ever, application of this elementary principle of the law 
of contracts to union-employer relations may be suicidal 
folly, since the party who invokes rescission thereby de- 
stroys the collective bargaining agreement, while a suit 
for damages affirms the existence of that agreement.” We 
feel that damage suits are generally not good medicine 
for labor relations ;*” rescission may be absolute poison. 


34 188 F.2d 356 (9th Cir. 1951), cert. denied, 342 U.S. 821 (1951), affirming 
91 F. Supp. 596 (W.D. Wash. 1950). 


3591 F. Supp. 596, 608 (W.D. Wash. 1950). 


36 Compare Matter of Metropolitan Life Insurance Company, 194 N.Y. Misc. 
511, 86 N.Y.S.2d 718 (Sup. Ct. 1949): Company’s motion to stay arbitration 
following breach of no-strike clause denied. “As long as the agreement has 
not been terminated arbitration thereunder may be ordered, even though it is 
claimed that the applicant for arbitration has committed a breach justifying 
rescission.” Company had not attempted to abrogate entire contract, but con- 
tended the union had waived right to arbitrate; accord, Lane v. Endicott 
Johnson Co., 75 N.Y.S.2d 171, 175, 176 (Sup. Ct. 1947). See also Rabonin v. 
N.L.R.B., 195 F.2d 906, 911 (2d Cir. 1952). 

87 See Chamberlain, Collective Bargaining and the Concept of Contract, 48 
Cor. L. Rev. 829, 841 (1948), quoting Morris Ernst, The Development of Indus- 
trial Jurisprudence, 21 Cor. L. Rev. 155 (1921): “Damages . . . breed nothing 


but ill will, and have neither the intention nor the result of effecting industrial 
peace.” 
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II 
CONTRACT CLAUSES 


In the preceding chapter we have discussed the report- 
ed court decisions which involve the application of Sec- 
tion 301 of the Labor Management Relations Act of 1947 
to alleged breaches of no-strike clauses. At the beginning 
of that discussion we pointed out that, in addition to the 
decisions, we must also examine the effect which the en- 
actment of Section 301 has had on the formulation and 
administration of no-strike clauses. Accordingly, we 
now present a survey of the various types of no-strike 
clauses which are to be found in current collective bar- 
gaining agreements. 

The effect of the mere existence of Section 301 may be 
illustrated by the history of the negotiations which oc- 
curred in 1948 between the West Penn Power Co. of 
Pittsburgh, Pa. and the Utility Workers Union of Amer- 
ica. The contract which the parties had entered into 
prior to the enactment of the Labor Management Rela- 
tions Act of 1947 expired on May 1, 1948; both the com- 
pany and the union desired to make certain changes in 
the old contract, but failed to agree on new terms. The 
parties then submitted their differences to a board of arbi- 
tration, asking that board to decide how the old contract 
should be modified. One of the issues concerned the 
union’s proposal to delete the no-strike clause from the 
contract. The arbitrators felt that the union had “. . . 
proved itself responsible in all particulars . . .,” but, 
nevertheless, rejected the proposal on the ground that the 
no-strike clause is the “very keystone” of the agreement, 
“. . which transfers industrial relationships from the 
conflict area to the conference table.” ** They then con- 
tinued as follows: 

However, in view of the new problems faced by the Parties 


under the Labor-Management Relations Act of 1947, . . . the 
Board finds that the existing no-strike provision shall be modified 


38 West Penn Power Co., 11 L.A. 166, 176 (Ch. G. A. Dash 1948). 
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by adding the following paragraph to the Preamble of the Con- 
tract, following the paragraph containing the no-strike clause: 

It is further agreed that if any employees engage in any 
strike, slow-down, or refusal to carry out work assignments 
during the term of this Agreement, the Union and its Offi- 
cers will forthwith make a sincere active effort to have work 
resumed at the normal rate, and it is understood that if the 
Union and its officers take such action there shall be no 
further liability upon the Union and its officers for such 
incidents. However, should such action on the part of the 
Union and its Officers fail to end such a strike, slow-down, 
or work refusal, it is agreed that the Company shall have 
the unqualified right to discipline or discharge employees 
participating in or encouraging such violations; the Union 
shall, however, have the right to recourse to the grievance 
and arbitration procedures hereinafter provided to the extent 
of establishing fact as to whether or not any individual 
employee has participated in or encouraged such violation.* 


This clause is fairly typical: Its most outstanding fea- 
tures are the limitation of the union’s liability and the 
emphasis on the employer’s right to place responsibility 
for contract violations on the individual employees, sub- 
ject to challenge in the grievance procedure. 


(a) Limitation of Union’s Liability 


As to the limitation of the union’s liability, everyone 
seems to agree that such limitation is the direct result 
of the enactment of Section 301. A survey conducted 
in 1950 by the Bureau of National Affairs shows that 60 
per cent of all no-strike clauses limit the union’s liability. 
In addition more than a quarter of the contracts without 
a no-strike clause—such contracts amount to approxi- 


39 [bid. 

40 Collective Bargaining Provisions: Strikes and Lockouts; Contract En- 
forcement, U.S. Dep’t of Labor, Bureau of Labor Statistics, Bull. No. 908-13 
(1949), pp. 2, 3: “In determining under the Act whether a union is responsible 
for the acts of its members, however, the fact of authorization or ratification is 
not controlling. As a result, a wide variety of contract clauses have been 
negotiated for the purpose of limiting liability, particularly union liability, for 
work stoppages.” Wolk and Nix, Work Stoppage Provisions in Union Agree- 
ments, 74 MontHty Lazor Rev. 272, 275 (Mar. 1952): 100 agreements in 
effect before the Taft-Hartley Act was passed were compared with correspond- 
ing current agreements covering the same parties. “The greatest change dis- 
closed was the addition of clauses protecting the union against financial liability 
for unauthorized strikes. Such provisions had been added to 30 of the 100 
1° Cisso See also BNA Cov. Barc. Nec. Cont. Serv. §§ 15, 77, pp. 326, 





THE NO-STRIKE CLAUSE 147 


mately 15 per cent of all contracts—specifically state that 
the union shall not be liable for any work stoppage.“ It 
would seem, then, that the statutory scheme of union lia- 
bility under Section 301 has been modified in favor of the 
unions in a majority of the current collective bargaining 
agreements, and that this has been done because of the 
conviction of the parties that Section 301, with its adop- 
tion of the common law principle of respondeat superior, 
would impose liability on unions for acts beyond their 
control.” Indeed, the contractual modifications of union 
liability for breach of the no-strike clauses are designed 
primarily to abrogate the rule of paragraph (e) of Sec- 
tion 301 which imposes liability even though the acts 
complained of are unauthorized.“ Accordingly, the ob- 
ligation of the union is defined in most clauses in a neg- 
ative and a positive manner: The unions are absolved 
from liability for strikes which they did not authorize, 
but, in addition, they are required to take steps to prevent 
or to end strikes, slow-downs or work stoppages. The 


Bureau of National Affairs estimates that 75 per cent of 
all no-strike clauses follow this pattern.“ 

The union’s affirmative obligation is often spelled out 
in general terms such as pledges “to make a sincere active 
effort to have work resumed,” of “all efforts in the union’s 


power,” “cooperation with the employer” or “action to 


correct the violation.” “ 

Other contracts are more specific. For instance, a 
clause negotiated by a member of this committee pro- 
vides “. . . that there shall be no strike or cessation of 


41 BNA Cor. Barc. Nec. Contr. Serv. § 15, p. 326 (1950) (basic patterns in 
collective bargaining contracts: strikes and lockouts). 

42 See Cox, supra note 5, at 305-312. 

43 Section 301(e) is inconsistent with Section 6 of the Norris-La Guardia Act, 
supra note 28; the latter provides that no association or organization shall be 
held responsible for the unauthorized unlawful acts of members or officers. 
The validity of contract clauses abrogating the rule of §301(e) has never 
seriously been questioned. The Bureau of Labor Statistics, supra note 40, at 3, 
states that after the enactment of § 301 . many no-strike clauses have 
been modified to eliminate any unreasonable liability of the union for irrespon- 
sible and unauthorized acts of union mem 

44BNA Cor. Barc. Nec. Cont. Serv. ais D. 327 (1950). 

45 Jd. at §15, p. 327, §77, p. 201. 
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work or picketing on the part of . . . employees . 
and no lockout.” It then continues as follows: 
In the event any violation . . . occurs which is unauthorized 
by the Unions or a Union, the Employers agree that there shall 


be no liability on the part of the International or Local Unions 
or any of their officers or agents, provided that: 


(a) Should a strike or concerted stoppage of work, pick- 
eting by employees . . . occur during the term of this 
agreement, the Unions, promptly after receipt of written 
notice from the Employer involved, shall be obliged to do 
the following things only: 


(1) Advise the Employers in writing that the strike or 
stoppage of work has not been called or sanctioned by the 
Unions or Union. 


(2) Order the members to return to work, notwithstand- 
ing the existence of any wildcat picketing.** 


There are contracts which go even further by requiring 
the union to declare publicly that the strike is unauthor- 
ized and to cooperate with the employer in appropriate 
measures to end the strike. For instance, the contract be- 
tween L. Bamberger & Co. and Retail Clerks—AFL 
states that the employer waives his right to collect dam- 
ages for “wildcat” strikes only on condition that the 
union and its officers shall “. . . promptly take all such 
action as may be requested from time to time by the em- 
ployer to prevent the occurrence of, or to stop the con- 
tinuance of, any actual or imminent wildcat strike, and 
such action may include, without limiting the generality 
of the foregoing, the following: 

(1) public and individual notification to all employees covered 


by this agreement that the strike is unauthorized and in 
violation of such agreement ; 

(2) announcement to the public by leaflet, press or other suit- 
able means that the strike is unauthorized and not condoned 
by the Union or its officers, employees, shop stewards and 
other agents ; 

(3) encouragement by personal contact and other means to the 
strikers to return to work and comply with the provisions 
of this agreement ; 


46 Agreement between Master Labor Contract Group of the Manufacturers 
and Repairers Association of New Orleans, and seven named unions affiliated 
= — Orleans Metal Trades Council, A.F. of L., Art. XXIV. (Sept. 1, 
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(4) encouragement by personal contact and other means to em- 
ployees not on strike to aid in performing the work ordi- 
narily performed by employees participating in any such 
strike; and 


(5) petitioning, or joining with the employer in petitioning, 
and taking all other steps necessary to obtain the aid of 
any governmental agency or court having jurisdiction in 
such matters in preventing or terminating any such 
strike.” * 

Probably the most effective affirmative obligation is 
assumed by those unions which agree not only to order 
wildcat strikers to return, but which undertake to impose 
discipline on those wildcat strikers who do not obey the 
union’s order. An illustration is to be found in the con- 
tract between the Waterfront Employers Association of 
the Pacific Coast and the Longshoremen’s and Warehouse- 
men’s Union (CIO) which provides that any member of 
the union who participates in illegal stoppages of work 
“. . . Shall be fined, suspended, or for deliberate repeated 
offenses expelled from the Union.” The employers may 
even file with the union a complaint against such member, 
and if the employer is dissatified with the disciplinary 
action taken, he may appeal to arbitration.“ 

Under this contract, the arbitrator may decide whether 
a penalty imposed by the union on its own member was 
justified; usually, arbitrators pass only on the justifica- 
tion of penalties imposed by employers. 

There are thus available to the draftsmen of collective 
bargaining agreements a variety of choices to express the 
union’s affirmative obligation to combat strikes or stop- 
pages, ranging from very general to very specific defini- 
tions of the conduct expected from the union in such 

47 BNA Cot. Barc. Nec. Cont. Serv. §77, p. 202 (1950). Compare, sbid., 
the contract between Edwards Iron Works, Inc. and UAW-CIO, expiring in 
July 1952: “In the event of an unauthorized strike, the company shall notify 
the president of the union and if, within 24 hours thereafter, a representative 
of the International Union intervenes and proceeds in an effort to stop said 
unauthorized strike and if as a result of such efforts said unauthorized strike is 
stopped within 48 hours and all union men return to work and continue for 90 
days of uninterrupted production, then and in that event the company agrees 
and covenants not to sue the union . . . for damages resulting to the company 


during said 72 hour interval.” 
48 BNA Cot. Barc. Nec. Cont. Serv. §77, p. 302 (1950). 
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contingencies. As to the negative duty of the union, the 
drafting problem would seem to be more simple. The 
contract between General Motors and the UAW merely 
states that 


. during the life of this Agreement, . . . the Union will not 
cause or permit its members to cause, nor will any member of 
the Union take part in any strike or stoppage of any of the 
Corporation’s operations. . . .* 


In other contracts we find clauses defining unauthor- 
ized strikes for which the union shall not be held liable. 
For instance, the contract between the Industrial Rayon 
Corporation and the Textile Workers Union (CIO) pro- 
vides as follows: 


The Union agrees that it will not authorize any strike, it being 
understood and agreed, however, that any strike not expressly 
authorized or ratified in writing by the General President of the 
Union, a copy of which shall be sent to the Company, shall be 
deemed for all purposes an unauthorized strike for which there 
shall be no liability on the part of the union and/or local union.*° 


Other examples of such definitions describe an unau- 

thorized strike as one “. . . not called in accordance with 
the constitution and charter of the union, or. . . not ap- 
proved by the international officers . . .,”™ or as ‘ 
a strike which is not authorized, instigated, condoned, 
participated in or aided in any manner whatsoever by the 
union or any of its officers, employees, shop stewards or 
other agents... .”” 

Interpretation of this last mentioned clause requires 
determination as to who is an agent of the union.” Many 


49 Section 117 of Agreement dated May 29, 

50 BNA Cor. Barc. Nec. Cont. Serv. §77, p. yy (1950). 

51 John Morrell & Co. and Meat Cutters—AFL. Id. at o77, p. 176. 

52. Bamberger & Co. and Retail Clerks—AFL. Ibid. 

58 The same problem arises under § 301(b) of the Labor Management Rela- 
tions Act of 1947, supra note 2, which makes unions and oye responsible 
for breaches of contract committed by their “agents,” and under §8(b) of the 
National Labor Relations Act, 49 Srar. 449 (1935), 29 USC. §§ 151-166, as 
amended, 29 U.S. C. §§ 151- 168 (Supp. 1952), which makes “a labor organiza- 
tion or its agents” liable for unfair labor practices. See Note, Union Responsi- 
bility for Acts of Officers and Members under LMRA, 49 Cow. L. Rev. 384 
(1949) ; Note, Liability of Union for Wildcat Strike, °36 CORNELL L.Q. 752 
(1951); Matter of Perry Norvell Co. 80 N.L.R.B. 225, 245, 246 (1948) ; 
Matter of International Longshoremen’s and Warehousemen’s Union, 
N.L.R.B. 1487, 1507 et seq. (1948): Union found guilty of restraint and coer- 
cion committed by agents under §8(b )(1); Matter of North Electric Manu- 
facturing Co., 84 N.L.R.B. 136, 153 et seq. (1949) (same). 
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contracts now provide that only certain specifically enu- 
merated persons or officials shall be considered as agents 
of the union; some contracts even define the authority 
of these persons by listing what acts they may or may not 
perform. 


(b) Disciplinary Penalties for Individual Strikers 


We have observed that the majority of current collec- 
tive bargaining contracts contain no-strike clauses and 
that a majority of the contracts containing such clauses 
limit the union’s liability for strikes. In fact, more than 
two-thirds of all no-strike clauses exempt the union from 
any liability for strikes which it did not authorize.” This 
exemption resulted, as explained above, from the agree- 
ment that unions as organizations should not be burdened 
with liability for acts beyond their control. At the same 
time, however, most parties seem to be aware of the need 
for enforcing adherence to the contract in some other 
way. Hence, the exemption described above is usually 
accompanied by provisions for discipline of individual 
employees who breach the no-strike clause. Most fre- 
quently, the penalty for participating in a strike or slow- 


54 Only elected officers of international and local named in local’s by-laws: 
Chilton Co. and Paperworkers—CIO, BNA Cot. Barc. Nec. Cont. Serv. § 77, 
p. 225 (1950); “The parties . . . understand and agree that no individual 
officer or group of officers of local . . . nor any individual representative 
or group of representatives of such local . . . or any individual member 
or group of members of such local . . . have any authority or power to 
authorize, direct, call, instigate or ratify any strike, slow-down or other 
interference with production or breach of this agreement, excepting only the 
business representative (or president) of local . . ., in accordance with the 
by-laws of the union. All other officers of local . . . or stewards or members 
of the bargaining committee have authority only to handle grievances, collect 
dues, or participate in bargaining negotiations. . . Mt. Vernon, IIl., Ice 
Cream Co. and Teamsters—AFL. BNA Cov. Barc. Nes. Cont. SERV. § 77, p. 
225 (1950). In some contracts provisions defining the relationship between 
the international and the local are included; for instance, the contract between 
the Chicago Wholesale Cut Flower Ass’n and a local of the International 
Brotherhood of Teamsters—AFL states that the international shall not become 
a party merely by approving the local’s contract as to form and substance. Jd. 
at §77, p. 226. See, generally, Cox, supra note 5, at 309-312. 

55 BNA Cot. Barc. Nec. Cont. Serv. § 15, p. 327 (1950). 

56 The Bureau of National Affairs estimated in 1950 that half of all no- 
strike clauses contain such provisions. BNA Cor. Barc. Nec. Cont. Serv. 
§ 77, p. 301 (1950). Probably, the present number of these provisions is much 
greater. 
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down in violation of the no-strike clause is discharge; 
but some contracts limit the application of the discharge 
penalty to employees “. . . found guilty of instigating, 
fomenting, actively ——— or giving leadership to 
such illegitimate strike . . .,” while participants who 
merely “follow the leader” may be punished by suspen- 
sion, withdrawal of holiday or vacation pay, and so on.” 


(c) Procedure 


Most important is the question as to the procedure pro- 
vided in current contracts for the determination of dis- 
putes arising from an alleged breach of the no-strike 
clause. While there is a wide variety of approaches, it 
seems fair to say that here again the common feature is 
to be found in modification, if not abrogation of, Section 
301. Some significant samples follow. 

Some contracts simply state that the parties will not 
institute any actions against each other in any court of 
law or equity, or will not institute any proceedings before 
any administrative agency, for any action or omission of 
the other party or its agents, which occur during the life 
of the agreement; frequently such contracts also provide 
that all disputes shall be settled through the grievance 
procedure.” Other contracts go even further by provid- 
ing that the sole remedy for the employer is the imposi- 
tion of penalties on individual employees. A curious 
combination is to be found in those contracts which re- 
quire arbitration with respect to the question as to whether 
or not the union has complied with its obligations under 
the no-strike clause; but if the arbitrator should answer 
this question in the negative, the company is free to use 
its statutory rights.” 

As to the individual employees who participate in a 
breach of the no-strike clause, the majority of current con- 


57 Strikes and Lockouts; Contract Enforcement, supra note 40, at 17. 

58 BNA Cot. Barc. Nec. Cont. Serv. $77, pp. 301, 302 (1 950). 

59 Radio Corp. of America and U. E., id. at §77, p. 152; Bituminous Coal 
Operators and United Mine Workers—AFL, id. at §77, p. 153. 

60 Curtis Companies, Inc. and Woodworkers—CIO, id. at § 77, p. 152. 
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tracts seem to provide that disciplinary penalties im- 
posed on them may be tested in the grievance procedure. 
A considerable number of contracts, however, limit arbi- 
tral review of the penalty imposed by the company to the 
determination of the factual question as to whether or not 
the disciplined employee actually participated in the 
strike or slow-down, while others permit the arbitrator 
to decide whether the discipline was fair, appropriate 
and justified under all the circumstances.” About 5 per 
cent of all contracts permit no appeal of any kind from 
penalties for violation of the no-strike clause.” 


(d) Limited No-Strike Pledges 


Only about one-half of all no-strike clauses uncondi- 
tionally provide that there shall be no strikes or slow- 
downs during the life of the agreement.* All other 
clauses are conditional or limited in that they either per- 
mit strikes after compliance with certain preliminary con- 
ditions or exempt disputes relating to certain specified 


subjects from the no-strike pledge. 

In the first group we find a substantial number of con- 
tracts“ providing that there shall be no strikes “without 
first using all possible means of peaceful settlement of any 
controversy which might arise,” or “until all peaceable 
means of reaching a mutually satisfactory decision on 
any and all problems have been tried through the entire 
grievance procedure.” It is also frequently stated that 
the union may strike and the employer may resort to a 
lockout if one party fails to comply with an arbitration 
award favorable to the other party. These provisions 
are sometimes combined with other provisions requiring 
a specific cooling-off period prior to a strike, or requiring 
that after failure of all attempts at settlement a strike 


61 Jd. at § 15, p. 328, §77, pp. 325-327. 

62 Jd. at § 15, p. 328. 

63 Jd. at §15, p. 325. The statement in the text reflects only the overall 
national picture. Regionally there are wide variations; for instance, Mr. 
Wright advised us that in the Denver area more than 80 per cent of all no- 
strike clauses are unconditional. 

64 Estimated at 20 per cent of all contracts. IJbid. 
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shall be permitted only after a majority vote in favor of 
a strike in accordance with the union’s constitution.” 
The second group of limited no-strike clauses, those 
exempting certain subjects from the no-strike pledge, de- 
serve particular attention. Typical is the 1950 Agree- 
ment between the General Motors Corporation and the 
United Automobile Workers (CIO), which provides: 


(117) During the life of this Agreement the union will not 
cause or permit its members to cause, nor will any member of 
the union take part in any sit-down, stay-in or slow-down, in 
any plant of the corporation, or any curtailment of work or 
restriction of production or interference with production of the 
corporation. The union will not cause or permit its members to 
cause nor will any member of the union take part in any strike 
or stoppage of any of the corporation’s plants or premises until 
all the bargaining procedure as outlined in this Agreement has 
been exhausted, and in no case on which the umpire shall have 
ruled, and in no other case on which the umpire is not empowered 
to rule until after negotiations have continued for at least 5 days 
at the third step of the grievance procedure and not even then 
unless authorized by the international union, . . . and written 
notice of such intention to authorize has been delivered to the 
Personnel Staff of the corporation at least 5 days prior to such 
authorization. . . . 

The corporation reserves the right to discipline any employee 
taking part in any violation of this section of this Agreement. 


Similar provisions are to be found in the 1950 Agree- 
ments between the UAW and the Chrysler Corporation, 
the Ford Motor Company and the Aluminum Company 
of America; we are advised that at least in Michigan 
these clauses are now fairly common. They are distin- 
guishable from all other no-strike pledges in that they 
make such pledges co-extensive with arbitrability. In 
other words, the no-strike pledge and the no-lockout 
pledge” are absolute and unconditional only with respect 
to disputes which are subject to arbitration, on the obvious 


65 Jd. at §77, pp. 121-124. 


66 A similar provision is to be found in the 1947 Agreements between the 
Aluminum Co. and the United Steelworkers relating to plants in 9 states and 
the agreement with the UAW relating to the Los Angeles plant. 

67 The provisions relating to lockouts correspond to the no-strike clauses. 
For instance, in §116 of the GM-UAW contract the corporation agrees not 
to resort to a lockout in any case subject to the umpire’s jurisdiction, and in all 
other cases only after notice to the union, which may cancel the agreement. 
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ground that arbitration has been accepted by the parties 
as a substitute for economic force. On the other hand, 
strikes are permitted with respect to disputes on which the 
arbitrator has no authority to rule, provided only that cer- 
tain procedural requirements (such as notice, authoriza- 
tion, attempt at settlement) are complied with. Conse- 
quently, the key to the understanding of this type of clause 
is to be found in the provisions relating to the powers of 
the arbitrator or umpire. In this respect, the agreements 
are quite specific. For instance, the Ford Motor Com- 
pany contract states that the umpire is not empowered 
to rule on production standards, wage rates on new jobs 
and health and safety. The General Motors, Alcoa and 
Chrysler contracts likewise exclude production standards 
from arbitral jurisdiction.” The General Motors and 
Alcoa contracts permit arbitration of classification rates 
for new jobs, but exclude all other disputes relating to 
wage rates.” 

In order to ascertain the intentions of the parties which 
led to the inclusion of these clauses in their contracts we 
have asked several representatives of management and 
unions to outline briefly the “legislative history” of these 
provisions. What follows is a summary of the answers 
to our inquiries. 

There seems to have been general agreement among 
the parties on both sides of the bargaining table that the 
question of production standards is one of crucial im- 
portance. On the side of the unions it is pointed out that 
this is one of the most vital matters affecting the working 
lives of the members, in that the physical effort required 


68 Agreements between Ford Motor Company and the UAW-CIO, Sept. 28, 
1949 and March 16, 1950, as amended by supplementary agreement Sept. 4, 1950, 
Art. VII, $18. That — establishes a special procedure for disputes involy- 
ing the three subjects named. 

69 GM-UAW (1950), §46; Alcoa-UAW (1947, Los Angeles) Art. 33, §1; 
Alcoa-United Steelworkers (1947, 9 states), §51 A; Chrysler Corporation- 
UAW (1950), Art. II, § II. 

70 The General Motors contract also excludes from the umpire’s jurisdiction 
disputes based upon any provisions of the pension plan and insurance program, 
but with respect to these matters the union agreed not to strike; this seems to 
be the only exception from the rule permitting strikes on non-arbitrable matters. 
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of the worker and the relation of that effort to earning 
power is at stake. For instance, compelling a doubled 
output in exchange for a 10 per cent wage increase would 
be considered an unfair gain for the employer. Hence, 
the unions are extremely reluctant to yield the right to 
strike with respect to such matters. In fact, a union rep- 
resentative took the position that retention of the right to 
strike in such non-arbitrable cases was beneficial to both 
the company and the union. If employees are dissatified 
with production standards, a strike vote would have to 
be taken, and a majority would vote for a strike only if 
the complaint had some merit. Such a vote would indi- 
cate to management that there was something wrong in 
the plant; thus, according to this source, the strike provi- 
sion serves as a check on local plant managers. By the 
same token, the unions are not overly anxious to entrust 
the determination of production standards to an arbitra- 
tor, although the unions’ opposition to arbitration of these 
matters would appear to be somewhat less adamant than 
that of management. In any event, union leaders seem to 
agree that it would be preferable to risk a strike on the 
issues excluded from the umpire’s or arbitrator’s juris- 
diction rather than to submit them to a third person who 
might not have sufficient expert industrial or technical 
knowledge. 

Management apparently agrees with this conclusion; 
indeed, management representatives state most emphati- 
cally that there are certain areas in which management 
must retain the sole and exclusive right to make decisions. 
These areas are defined in Section 8 of the GM-UAW 
agreement as 

. the products to be manufactured, the location of plants, 


the schedules of production, the methods, processes and means 
of manufacturing... . 


If disputes arise with respect to these matters, manage- 
ment absolutely and unequivocally prefers the risk of a 
strike to relinquishment of its authority to an arbitrator. 

All our correspondents expressed satisfaction with the 
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way in which these provisions have worked out in prac- 
tice.” Indeed, the thought that it may sometimes be 
easier to settle disputes which cannot go to arbitration 
than those which are arbitrable has been expressed on both 
sides; it was pointed out, for instance, that in a dispute 
over production standards the parties usually know that 
the matter can be intelligently and satisfactorily settled 
only by their joint efforts and that this gives to the nego- 
tiations “a kind of psychological edge” which generally 
permits successful conclusions. The realism of these ob- 
servations is reflected in the experience of the parties in 
the administration of these clauses which authorize strikes 
over non-arbitrable matters. The Aluminum Company 
of America has had no actual strikes of this kind, 
although there have been some threats of such strikes. 
Ford and General Motors, the latter having had the lim- 
ited no-strike clause for 13 years, had only one author- 
ized strike involving production standards. At Chrysler 
the only authorized strikes occurred during contract ne- 
gotiations. 


III 
ARBITRATION AWARDS 


In the preceding chapters we have reviewed court de- 
cisions and contract provisions relating to no-strike claus- 
es. We now turn to an examination of a representative 
sample of arbitrators’ awards dealing with the same 
clauses.” 


(a) Obligation to Use Grievance Procedure 


The classic exposition of the basic philosophy of no- 
strike clauses is to be found in an opinion by the umpire 
for the Ford Motor Company and the United Automobile 


71 We also found substantial agreement that both sides do not consider the 
no-lockout pledge as equivalent to the no-strike pledge. Large employers seem 
to feel that unions are better able to go without working for some time than 
they can go without production. 

72 Most of the awards discussed in this report have been rendered since the 
enactment of the Taft-Hartley Act, supra note 2. For a valuable discussion of 
earlier awards see Daykin, The No-Strike Clause, 11 U. or Pirr. L. Rev. 
13-34 (1949). 

3 
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Workers, Professor Harry Shulman. A stoppage of 
work shutting down an entire plant occurred in Septem- 
ber 1944 in protest against a disciplinary lay-off of two 
weeks of the union’s plant committee chairman. In order 
to induce the men to return to work, the parties agreed 
to waive the various steps of the grievance procedure and 
to bring directly to the umpire the case of the plant chair- 
man. Three days before the scheduled hearing the men 
walked out again. The company objected to the hearing 
while the strike was on and contended that the agreement 
to expedite this grievance had been breached and nulli- 
fied by the second walkout. In sustaining the company’s 
position, Professor Shulman observed that the two stop- 
pages were “. . . completely unauthorized, in defiance 
of the union’s regularly constituted leadership, in viola- 
tion of the constitution and by-laws of both the interna- 
tional and the local, and in disregard of the no-strike 
pledge.” He then added these general comments: 


When a union enters a plant, one of its very first concerns is 
the establishment of a grievance procedure. For the grievance 
procedure is fundamental in civilized collective bargaining. A 
union and its members can choose, if they like, to settle each 
day-to-day dispute by strike action. They could stop work 
every time a supervisor or other representative of management 
did something that they deemed improper. But union men 
long ago recognized that this method of protest would destroy 
the union and their own economy. For this method would 
necessitate a stoppage nearly every day. Now workers live by 
production. Strikes are costly to workers as they are to manage- 
ment. In normal times an occasional, deliberate test of strength 
by strikes on matters of major importance may be necessary 
and desirable. The anticipated victory is then deemed to be 
worthy of the cost. But wanton and needless use of the strike 
weapon weakens the weapon itself, casts undue burden on the 
workers, and threatens to destroy their organization. 

The workers who shed their blood and whose families suffered 
the pain of hunger and privation in order to establish the right 
of collective bargaining, those workers saw these dangers and 
rejected this anarchistic method. They asked for a just and 
civilized reign of order; the collective agreement which states 
the rights and obligations of the parties for its duration and 
establishes a regular procedure for their enforcement. They 
cherished the strike weapon for effective use in crises, when, for 
example, negotiations for a new contract failed. Even then they 
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sought to preserve the strength of that weapon by permitting 
its use only after deliberate consideration and decision made 
by the union in prescribed ways. Provisions of union constitu- 
tions and by-laws state in careful detail how and when authorized 
strike action is to be taken. 

The Ford contract is true to this tradition. It established a 
grievance procedure which insures final determination in an 
impartial manner. And it provides that, during its term, the 
grievance procedure, not strikes or interruptions of production, 
shall be employed for the adjustment of grievances. This is the 
rule of order for which generations of working men have strug- 
gled. They understood and appreciated it. It should be clearly 
understood and appreciated now. 

It is, of course, entirely obvious that when parties sign a col- 
lective agreement, they fully expect that disputes will arise as to 
its interpretation and application from day to day. That is 
precisely why the grievance procedure was established. . . . 
The obligation to employ this procedure rather than the work 
stoppage is a solemn contractual obligation which law and honor 
require to be observed. To employ the stoppage when the griev- 
ance procedure is available is to abandon the contract. In no 
case is the grievance procedure more effective and adequate than 
in the case of an allegedly improper disciplinary penalty. The 
aggrieved employee can be fully compensated; and no other 
employee need suffer any loss. There is no reason for im- 
posing an economic loss on hundreds of employees for the 
purpose of securing illegally to one of them that which he can 
get in an orderly, legal manner without loss to any employee.”* 


Many other arbitrators have also emphasized the inter- 
dependence of no-strike clauses and the grievance proce- 
dure which compels the conclusion that a strike over a 
matter which is subject to the grievance procedure is 
necessarily an illegal strike. For instance, in American 
Cyanamid Co.,"* a group of employees was discharged 
for allegedly engaging in a work stoppage in violation 
of the contract. Thereafter, they picketed the plant and 
induced all other employees not to cross the picket line, 
thus bringing about a shutdown of the plant. The arbi- 
trator (M. Copelof) indicated that the penalty for the 
original stoppage might have been too severe, because 
there was some question as to the concerted nature of the 
original stoppage. However, he sustained the discharge 

78 Opinion A-151, 1944, SHULMAN AND CHAMBERLAIN, CASES ON LABOR 


Retations 48-49 (1949). 
7415 L.A. 563 (1950). 
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on the ground that the subsequent action of the group in 
provoking a strike amply justified discharge and barred 
clemency for prior misconduct. Said he: 

The union’s good name and standing as a responsible contract 
observing organization was as much at stake in this situation as 
was the appropriate disposition of the workers’ grievance. A 
breach of the no-strike provision of the contract is a very serious 
act indeed and workers must realize that such breach of the 
contract cannot be tolerated. 

The fact that a strike was declared by the disciplined workers 
without first enabling the union representative to seek relief 
through arbitration, following so closely on Monday after the 
company’s action on the preceding Friday, warrants the conclu- 
sion that these 20 workers did not act as individuals but did so 
in concert... .% 


Similarly, in American Brake Shoe Company,” an 
unauthorized strike occurred in protest against the dis- 
charge of a worker who was an officer of the union. In 
sustaining the discharge, the arbitrator (J. D. Larkin) 
pointed out that a discharged employee has the right to 
have his discharge reviewed in the grievance procedure 
and that, therefore, he has “. . . a continued obligation 
to live up to the terms of the agreement.” Hence, he 
violated the no-strike pledge by picketing and encour- 
aging the strike, and this action alone justified his dis- 
charge, regardless of whether or not there had been just 
cause for his original discharge prior to the strike. In 
this connection, the arbitrator stated: 

A word from Kelly might have put the men back to work at 
any time during the three weeks’ strike. All he needed to do was 
to urge the men to return to work and to say that his grievance 
would be taken up as provided under Article V, Section 1. 
Instead, he attended meetings at which there was no evidence 
of his willingness to try to stop the illegal strike. He picketed 
daily. He persistently refused to use the grievance procedure 
which he had helped to establish in negotiations.”* 

The thought that a walkout is in violation of the no- 
strike pledge when the men refuse to avail themselves of 


75 Id. at 567. 
7613 L.A. 294 (1949). 
77 Id. at 312 (emphasis supplied). 
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the grievance procedure has been expressed in numerous 
awards.” Indeed, some arbitrators feel so strongly that 
self-help or taking the law into one’s own hands is intol- 
erable where an orderly method for deciding disputes 
exists that they have sustained disciplinary penalties im- 
posed on strikers even where the collective bargaining 
agreement did not contain a no-strike pledge. For in- 
stance, in Commercial Pacific Cable Co.” the arbitrator 
(Clark Kerr) sustained a disciplinary suspension of a 
group of employees who had refused, during an emer- 
gency period caused by a broken cable, to send messages 
over the facilities of another company which, at that 
time, was involved in a strike. The arbitrator found that 
the refusal to handle these messages was a work stoppage 
and not sanctioned by past practice and that he could not 
give the employees such a right of refusal without adding 


78 See, for instance, Birmingham Slag Co., 12 L.A. 57, 60 (W. M. Hep- 
burn 1948). Men were ordered to determine whether locomotive worked in 
reverse position. They refused, walked out and filed grievance that the assign- 
ment was too dangerous, also incited sympathy walkout in other departments 
and plants. Held: just demands should be handled through grievance proce- 
dure. Reasonable belief of danger to life and limb justifies work refusal by 
persons believed to be endangered, but does not excuse “incitement of addi- 
tional work stoppages, the only purpose of which is to exert pressure on the 
employer.” Accord, Ford Motor Co., 2 A.L.A.A. No. 67,633 (Shulman 1947) ; 
Glamorgan Pipe and Foundry Co., 15 L.A. 645, 651 (H. Fuchs 1950): Em- 
ployees quit at end of 8 hours, although for three months they had not objected 
to working 10 hour shift. Discharge sustained because company “. . was 
given no real opportunity to consider the men’s dissatisfaction before they 
walked out... . In the absence of any company rules, the action of employer 
in discharging employees who violate a no-strike clause is not per se unreason- 
able where, as here, the contract contains provisions for grievance arbitration.” 
Copco Steel and Engineering Co., 11 L.A. 414, 419 (H. H. Platt 1948): Pen- 
alty for refusing work assignment sustained where employee’s contention 

. . could and should have been determined in the grievance procedure.” 
Everett Dyers & Cleaners, 11 L.A. 462, 464 (A. H. Myers 1948): Incitement 
to strike illegal under contract, since arbitration was available. No justifica- 
tion for discharged shop chairman “. . . to have taken the matter into his own 
hands.” National Malleable and Steel Casting Co., 12 L.A. 262, 266 (W. H. 
Pedrick 1949) : . . the contract . . . makes it clear that the union has 
eschewed self help in matters concerning incentive rates. The remedy is the 
grievance procedure . . . not a slowdown.” Penalty sustained. Universal 
Dishwashing Machinery Co., 17 L.A. 737, 738 (Th. 1. Secneiie 1952): Walk- 
out by entire plant in sympathy with one man’s refusal of job transfer. De- 
mand by union for lost pay rejected, since “It would appear to be a travesty 
of justice to award now the full measure of redress which the union might 
have attained for Pearson through ordinary channels.” Bethlehem Steel Co., 
17 L.A. 76, 79 (M. M. Shipman 1951). 


7911 L.A. 219 (1948). Compare Western Union Tel. Co. v. American Com- 
munications Ass’n, 299 N.Y. 177, 86 N.E.2d 162 (1949). 
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something to the contract, which he had no power to do. 
He concluded as follows: 


While the contract here involved does not include a “no-strike” 
clause, it does have grievance machinery, including provision 
for an impartial chairman, which the union should have utilized 
rather than taking matters into its own hands. 

The refusal to handle this emergency work was not sanctioned 
by the contract nor by past practice. It constituted action out- 
side the channels for settlement — in the contract. Sus- 
pension was a proper penalty. . 


In a dispute between the Waterfront Employers Asso- 
ciation of Pacific Coast and International Longshore- 
men’s and Warehousemen’s Union, the arbitrator (A. C. 
Miller) found that a current strike and lockout were 
both in violation of the contract, although the document 
embodying the contract did not contain an express provi- 
sion prohibiting strikes, lockouts or other work stoppages. 
According to a series of prior awards, which the parties 
had incorporated into the contract by reference, it was 

- firmly established . . . that in accepting the arbitration 
provisions the parties, by necessary implication, have agreed to 
forego economic action as a means for settling disputes arising 
during the term of the contract and in lieu thereof have agreed to 
refer all such disputes for settlement under the grievance pro- 
cedure before resorting to such action.* 

Under this view, there is, in the absence of an express 
no-strike clause, at least the implied obligation to exhaust 
the grievance procedure first before strikes become per- 
missible.* On the other hand, where the parties, during 
the negotiations leading up to the contract, agreed to omit 
a no-strike clause, no basis exists for such implication.” 

The theory of an implied promise not to interfere with 


80 Td. at 222. See also Pittsburgh Plate Glass Co., 12 L.A. 803, 806 (A. I. 
Cornsweet 1949): Penalty for agreement among group to arrive late in protest 
against new plant rule sustained. Resort to concerted action violates agreement 
since orderly method for presentation and handling of grievances is provided; 
award does not mention no-strike clause. 

819 L.A. 5, 11 (1947). 


82 We have seen, supra page 153, that many contracts provide expressly that 
os may be resorted to only after all efforts of peaceable adjustment have 
aile 


83 American Tel. & Tel. Long Lines Dept., and American Union of Telegraph 
Workers, 2 A.L.A.A. No. 67,600 (S. Wallen 1947); SHULMAN AND CHAM- 
BERLAIN, op. cit. supra note 73, at 1206, 1210. 
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production has also been applied in cases of slow-downs. 
For instance, in Fabet Corporation™ the arbitrator (S. 
Wallen) held that a slow-down was illegal although the 
contract contained no clause prohibiting it and no express 
promise by the union not to resort to or permit slow- 
downs. This result was reached on the ground that 


Implicit in the agreement is the obligation to give a fair day’s 
work in return for a fair day’s pay. In return for his wages an 
employee should work at a normal and reasonably consistent pace 
which will neither undermine his health nor deprive manage- 
ment of the benefit of his capacities. The deliberate failure of 
employees to give a fair day’s work is a breach of discipline sub- 
ject to management’s normal disciplinary powers.** 


One might wonder whether there is any basis for dis- 
tinguishing between an implied promise not to strike and 
an implied promise not to slow down. Conceivably, it 
might be easier to find the latter rather than the former. 
In any event, almost all no-strike clauses specifically pro- 
hibit strikes, work stoppages, slow-downs or other inter- 
ruption of production; in the light of the awards dis- 
cussed above the use of all of these terms would seem to 
be advisable. 

The corollary of the proposition that no-strike clauses 
obligate the unions to use the grievance procedure is the 
corresponding obligation of the employer not to interfere 
with or prevent the normal functioning of that proce- 
dure.” 


8412 L.A. 1126, 1129 (1949). , 

85 The arbitrator emphasized that the company was required to show willful 
acts calculated to limit production. He defined a fair day’s work as “. . . the 
average output over a reasonable period in the past of the same and other 
employees on the job . . . working at a similar position.” Accord, Borg- 
Warner Corp., 13 L.A. 710 (C. M. Updegraff 1949). 

86 General Teleradio Inc., 18 L.A. 418, 428 (J. Rosenfarb 1952): “The party 
that has turned away from arbitration does not appear in the forum manually 
impeccable to entitle it to complain of the conduct of the other party.” Hunting- 
ton Chair Corp., 17 L.A. 440, 446 (R. N. Latture 1951): Provocative action of 
company is extenuating circumstance requiring reinstatement without back pay. 
See also Speer Carbon Co., 16 L.A. 247, 250 (J. J. Blair 1951): Reinstatement 
with back pay for half the time lost, on ground that both company and union 
were responsible for the walkout. Saco-Lowell Shops, 16 L.A. 311 (A. H. 
Myers 1950): Discipline for refusal of overtime work and for sympathy work 
stoppage not justified where within a few minutes after stoppage began dispute 
was discussed with foreman and returning employees were led to believe matter 
was settled. Bronx County Pharmaceutical Ass’n, 16 L.A. 835 (M. Singer 
1951): Employer’s grievance not arbitrable where employer ignored require- 
ment to discuss grievance with union before invoking arbitration. 
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(b) Responsibility of Individual Employees 


The awards discussed above emphasize the thought 
that no-strike clauses and arbitration clauses must be 
considered together because the latter constitute the con- 
sideration for the surrender of the strike weapon. At the 
same time these awards indicate a completely different 
approach to the problem of “wildcat strikes” than that 
taken by Section 301 of the Labor-Management Relations 
Act of 1947: Under that Act liability is placed on the 
union as an organization, while the awards rendered 
under current contracts emphasize the liability of indi- 
vidual employees. In addition, the statute contemplates 
only liability for money damages, while the awards under 
the contracts are concerned with liability in terms of 
disciplinary punishment by discharge or suspension.” 
Indeed, arbitrators have generally held that, in the ab- 
sence of specific contractual authorization, they have no 
power to award money damages.” 

A particularly helpful explanation of the obligations of 


87 See Parke, Davis & Co., 13 L.A. 126 (H. H. Platt 1949): Contract pro- 
vided that union will not be liable for unauthorized violations of no-strike pledge, 
but shall repudiate violations, order members to return to work, recognize com- 
pany’s right to take disciplinary action subject to arbitration. Held, that com- 
pany had no right to withhold earned holiday pay from wildcat strikers, since 
paid holiday a has no relation to no-strike clause and disciplinary action 
means only lay off, demotion, or suspension. Accord, Armstrong Tire and 
Rubber Co., 1 L.A. 544 (A. E. Ralston, Jr. 1952). Contra, Fern Shoe Co., 
14 L.A. 268 (J. A. C. Grant 1950). 


88 Colonial Provision Co., 17 L.A. 610 (M. Copelof 1951); Eugene Roth- 
mund, Inc., 17 L.A. 40 (M. Copelof 1951): No authority to award damages; 
Crawford Clothes ‘Ine., 12 L.A. 1104, 1107. (S. A. Wolff 1949): Contract con- 
tained provision | for liquidated damages in the event of breach of no-strike 
clause in a sum * . . equal to one dollar for each union member covered by 
this agreement.” “Claim for damages denied because of lack of evidence of 
union’s regents for walkout. See also Canadian General Electric Co., 
18 L.A. 925 (B. Laskin 1952), where Canadian arbitrator awarded $9,208.40 
as aoe for breach of no-strike clause, overruling union’s contention that 
he lacked power to assess damages; no specific contract provision authorizing 
such award was cited. Publishers Association of New York City v. Newspa B82) 
and Mail Deliverers’ Union, 114 N.Y.S.2d 401 (App. Div., 1st Dep’t 1952), 
18 L.A. 855, reversing in part 111 N.Y.S.2d 725 (Sup. Ct. 1952), 18 L.A.: 
New York courts will enforce awards of actual damages, but will refuse Ma 
forcement of an award of punitive damages even though contract authorized 
such award. Compare Motor Haulage v. International Brotherhood of Team- 
sters, 189 N.Y. Misc. 152 (Sup. Ct. 1947), 69 N.Y.S.2d 656, rev'd, 272 App. 
Div. 382, 71 N.Y.S.2d 352 (1st Dep’t 1947): Possible mistake of arbitrator’s 
judgment in finding strike was authorized by union no ground to deny confirma- 
tion of award of money damages. 
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the individual employees to their employer and to their 
own union is to be found in M. Singer & Sons.” The 
contract exempted the union from liability “. . . for the 
action or failure to act of any individuals or group of in- 
dividuals unless such individual or group of individuals 
are expressly authorized to act on behalf of the union 

” and provided that the employer’s “. . . sole re- 
course and exclusive remedy . . .” shall be the grievance 
procedure. A work stoppage occurred which, according 
to the union, was due to the refusal of the men to cross 
the picket line of a sister union then on strike against 
another company in the same building. 

The arbitrator was asked to make such disposition of 
the employer’s grievance as, in his judgment, appeared 
just and proper. He did not assess damages because of 
lack of evidence on which an assessment could be based, 
observing that the question of damages should be elim- 
inated to avoid regeneration of antagonism. However, 
he told the employees that they had violated their obliga- 
tions under the contract and that they owed redress to the 
company for the loss suffered by the illegal stoppage, 
which should consist of making up the production losses. 

The decision emphasized that the union enjoyed “. . . 
an unusually high degree of union security . . .” as well 
as excellent working conditions, and that, under such 
circumstances, the union “. . . must be equally strong in 
living up to its obligations.” More important, the deci- 
sion referred to “numerous awards by arbitrators” which 
have consistently held 


. that all employees are parties to the contract and are 
bound by its provisions, and that individual employees partici- 


pating in an unlawful stoppage are guilty of violations of the 
contract.*° 


89 13 L.A. 533 (I. B. Scheiber 1949). 

90 Jd. at 534. Accord, Par-metal Products Corporation, 4 L.A. 794, 799 
(M. J. Kaplan 1946) ; Cloak, re i? Skirt 2% Inc., 5 L.A. 372, 375 (Ch. 
Poletti 1946) ; re Co., 5 L 4 (D. Whiting 1946); Brynmore 
Press, Inc., 7 L.A. 648, 654, 655 Gi. . Rains Fog) New England Master 
Textile Engravers Guild, 9 L.A. 199 (S. Wallen 1947) ; Ford Motor Co., 
6 L.A. 799, 802, 803 (H. Shulman 1947): “The illegitimate strikers must 
be told [by the ‘union] without equivocation that they are fighting the union 
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Accordingly, the issue in most arbitration proceedings 
is simply whether a violation of the no-strike clause has 
been established” under the particular circumstances 
of each case, which would justify the disciplinary penalty 
imposed on the individual grievants. For instance, an 
employee who made various trips around the plant and 
told everybody that a grievance meeting had been unsuc- 
cessful and that the fellows “are going out,” was held to 
have violated the provision of the contract that neither 
the union nor any employee “. . . shall engage in or in 
any way encourage or sanction any strike or other action 
which shall interrupt or interfere with work . . .,” and 
his discharge was, consequently, sustained.” On the 
other hand, an employee who asked four of his colleagues 
whether they would be willing to strike and received a 
negative answer from all of them was ordered reinstated 
on the ground that his conduct did not amount to “incite- 
ment” or “directing action toward a work stoppage.” ” 


as well as the company. The strikers here should have been told plainly that 


it was their duty to all to stay on their jobs, . . . and the only way to make 
such instructions meaningful is to have other employees, particularly union 
representatives, do the work when the instructions are not heeded. That is not 
scabbing or acting like a heel. It is honorable and courageous leadership in the 
performance of a moral and legal duty and in the protection of the union 
against destruction from within, a danger sometimes greater than the threat 
from without.” Many contracts specifically spell out the obligations of the indi- 
vidual employees. See, for instance, Outboard, Marine and Mfg. Co., 12 L.A. 
488 (J. A. Lapp 1949), where the contract expressed recognition of ‘the com- 
pany’s right “. . . to discharge any employee or group of employees who par- 
ticipate in unauthorized slow-downs, stoppages or strikes, or actively promote 
the violation of the agreement.” See also N.L.R.B. v. Electric Vacuum Cleaner 
Co., 120 F.2d 611, 615 (6th Cir. 1941): “It was an implied term of the contract 
that every member of the organization would cooperate in the enforcement of 
the agreement. 

91 It is uniformly held that the employer has the “burden of proof’: Standard 
Steel Spring Co., 17 L.A. 423 (H. H. Platt 1951); Duraloy Co., 13 L.A. 624 
(J. J. Blair 1949) ; International Harvester Co., 13 L.A. 688 ( R. T. Seward 
1949): Employee reinstated for lack of evidence of participation in or incite- 
ment to work stoppage. 

®2 Bethlehem Steel Co., 16 L.A. 99 (M. M. Shipman 1951) (emphasis sup- 
plied) accord, Chrysler 18 L.A. 565. (D. A. Wolff 1952); National 

be Co., 13 L.A. 404 (R. T. Seward 1949): Planned refusal of work ote 
pam justifies ‘+. ~~ Goodyear Tire and Rubber Co., 18 L.A. 557 (W. P 
McCoy 1952) : 

93 Shell Oil an + 13 L.A. 273 (L. Bartlett 1949). No strike occurred 
in this case. However, the arbitrator observed that this. was not decisive, since 
“incitement” merely proscribes conduct which would “normally result” in a 
strike or work stoppage. See also International Harvester Co., 15 L.A. 75 
(R. T. Seward 1950) : Union steward, transferred to department after stoppage 
had begun there, not guilty of participation because of failure to persuade men 


cr —4 


an Of. ©. @ 0D ff 
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Since all of these cases involve disciplinary punishment 
against employees, it is clear that the company, in the 
exercise of its right to enforce adherence to the contract, 
must avoid discriminatory action. An illustration of this 
very important problem may be found in John Deere 
Ottumwa Works.“ In that case the grievant, a union 
steward, protested against a warning slip, charging dis- 
crimination against him. The company contended that 
the penalty was justified because the grievant had failed 
to take active steps to prevent a work stoppage in his de- 
partment. The arbitrator (Professor Updegraff) found 
that the grievant had made a “. . . substantial, though 
unsuccessful effort to persuade the men . . . against a 
contemplated sit-down strike.” However, when he dis- 
covered the futility of his efforts, “. . . he chose to go 
with the men rather than hold out alone against their 
determined concerted action.” Hence he had done his 
duty as a steward, and his subsequent participation in the 
strike made him no more culpable than other workers. 
Under these circumstances 


. to give him a written reprimand or censure of a type not 
given to other workers in the department and to enter the same 
upon his employment record is to subject him to punishment 
because of his position as a union officer.* 


to return; C. & D. Batteries, Inc., 16 L.A. 198, 208 (H. M. Teaf 1951). Com- 
pare International Harvester Co., 13 L.A. 610 (W. W. Wirtz 1949): Discharge 
of two men who played leading role in promoting work stoppage held proper. 
Accord, Gardner Denver Co., 15 L.A. 829 (T. J. Morrissey 1951): Discharge 
of leaders of illegal strike who had been warned by union officials and who 
knew contract sustained; failure of company to distribute copies of contract to 
all employees deemed immaterial. Disputes as to whether the occurrence com- 
plained of falls within the definition of activities proscribed by the contract 
could be anticipated by a contractual definition of the term “strike.” The con- 
tract between Timken Roller Bearing Co. and United Steelworkers, 14 L.A. 
475 (W. L. Kerstetter 1950), defines a strike “. . . as an intentional slow- 
down in the rate of production, any intentional interruption of production or 
suspension of work, any work stoppage, labor holiday or continuous meeting.” 
Even without the benefit of such a provision it has been held that a “contin- 

meeting was a strike. Sherwin-Williams Co., 12 L.A. 238 (Ch. O. 
Gregory 1949). For a discussion of the meaning of the terms “authorize, insti- 
gate, aid or condone” see American Steel & Wire Co., 5 L.A. 193 (H. Blumer 
946). For a holding that acting under union’s order is no excuse, see Golden 
Gate Restaurant Assoc., 13 L.A. 835, 839 (H. Wyckoff 1949). 


411 L.A. 675 (1948). 
5 Jd. at 679. 





168 THE GEORGE WASHINGTON LAW REVIEW 


The penalty was, therefore, set aside. In an earlier 
award dealing with the same problem Professor Upde- 
graff ruled that it was discriminatory to discharge a chief 
steward and “. . . to fail to penalize departmental stew- 
ards who were as active as he was in bringing about the 
work stoppage.” Similarly, in a recent proceeding in- 
volving the discharge of an employee of Chrysler Cor- 
poration for leadership of a wildcat strike, the arbitrator 
(D. A. Wolff) ordered reinstatement without back pay, 
because no disciplinary action of any kind had been taken 
against other active participants who had planned the 
walkout.” 

The ban against discriminatory punishment is, of 
course, perfectly consistent with differentiation of penal- 
ties in accordance with the nature and gravity of the of- 
fense. For instance, it has been repeatedly held that 
“ , . officers and committeemen of a union have respon- 
sibilities in a strike situation which are greater than those 
of ordinary union members.” We quote again from 
one of Professor Shulman’s opinions: 

A committeeman is not merely a friend of the employees, tied 
to them by bonds of sympathy and loyalty. He is also a Union 
member and a Union official. He has taken his “obligation” to 
the Union; and, through the Union, he has pledged his honor 
and assumed the legal duty to observe the Contract with the 
Company. It is not a breach of his loyalty to his men to insist 
that they perform their duties and “bring [no] reproach upon” 
their Union, or to refuse to lead or join them in contrary conduct. 
Indeed, true loyalty to his men, as well as to his Union and to 
the Contract, requires him to do just that; and to do it at the 
very time when his men are disinclined to heed his advice. When 
his men are bent on a wild-cat strike and picketing violative of 
the Contract, . . . his duty is to continue his efforts to dissuade 


them. If he fails to do this, he is at least not to join and give 
them leadership. 


96 Borg-Warner Corp., 4 L.A. 4, 8 (1945). 
87 Chrysler Corp., 18 L.A. 379 (1952). 


8 American Brake Shoe Co., 13 L.A. 294, 312 (J. D. Larkin 1949). For a 
detailed discussion as to who is an agent of the union, citing numerous N.L.R.B. 
or decisions, see Motor Products Corp., 12 L.A. 49, 54 (H. H. Platt 


89 Ford Motor Co. and United Automobile Workers, Opinion A-153 (1944), 
SHULMAN AND CHAMBERLAIN, op. cit. supra note 73, at 432, 434. 
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It would seem that this explains the propriety of imposing 
harsher penalties on a chief steward than on other par- 
ticipants in a wildcat walkout.” By the same token, some 
punishment may be meted out to the instigators of a strike 
or slow-down, although no disciplinary measures are 
taken against those who merely follow the leader, provid- 
ed only that the difference in treatment is not out of all 
reasonable proportion to the respective degrees of wrong- 
doing.” 

It should be noted that these rulings were issued under 
contracts permitting full arbitral review of disciplinary 
punishment. However, where the contract limits the 
arbitrator’s power to determine only whether or not the 
aggrieved employee has participated in the prohibited 
activity, the arbitrator would seem to have no authority 
to modify or set aside the punishment meted out by the 
company, even though he might agree that the puishment 
was discriminatory; indeed, if participation in the wild- 
cat strike should be conceded, the arbitrator would be 
forced to refuse consideration of the controversy.” In 
such a case, the only possible remedy against discrim- 
inatory treatment might be the filing of an unfair labor- 
practice charge against the employer. Generally, it is 
well established that the National Labor Relations Act 
does not protect employees against discharge for viola- 
tion of a no-strike clause.” 

Finally, there have been a few arbitration proceedings 
involving limited no-strike clauses of the type discussed 


100 Paramount Printing & Finishing Co., 13 L.A. 143 (M. Copelof 1949) ; 
see also H. J. Heinz Co., 16 L.A. 664 (P. N. Lehoczky 1951). 

101 In Chrysler Corp., 17 L.A. 814, 823 (D. A. Wolff 1952), a disciplinary 
discharge of two instigators was reduced to a six month layoff, because other 
participants in the slow-down received no punishment; hence, discharge created 
an “unbalance,” since wrongdoing of the two penalized employees was not that 
greatly in excess of that of the others. See also Chrysler Corp., supra note 97; 
Fern Shoe Co., 14 L.A. 268 (J. A. C. Grant 1950). 


102 It was so held in National Lock Co., 12 L.A. 1194 (L. A. Rader 1949). 
103 The authorities on this point are cited and wer oy Professor Upde- 
graff in his award in Borg-Warner Corp., 4 L.A. (1945). See also 
Matter of Joseph Dyson & Sons, 72 N.L.R.B. 445, wr 947): Charge of 


eee against employer dismissed ; employees had breached no-strike 
clause. 
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in the preceding chapter of this report. One of these, 
International Harvester Co. requires comment. There, 
the arbitrator (R. T. Seward) reinstated with back pay 
nine union officials who had been suspended for five days 
for participating in a work stoppage. ‘The contract 
authorized strikes with respect to non-arbitrable disputes, 
and the arbitrator found that the grievants had acted in 
the bona fide belief that the issue was not arbitrable, and 
that they had complied with the requirements of the con- 
tract relating to formal strike authorization and notice. 
On the other hand, the arbitrator agreed with the company 
that the dispute was arbitrable, but he held that the sus- 
pended employees were guilty only of a reasonable mis- 
understanding of the contract, and that this did not justify 
punishment.” The strike in this case could have been 


avoided if the limited no-strike clause required arbitra- 
tion of the question of arbitrability in case of disagree- 
ment of the parties with respect thereto, as suggested by 
the 1951 Majority Report of this committee.*” 


CONCLUSION 


The material discussed in this report has been assem- 
bled for the purpose of bringing together in one place 
the available information as to how courts, arbitrators 
and negotiators of collective bargaining agreements have 


20414 L.A, 302 (1950). 


105 The contract prohibited arbitration of “. . . questions concerning the 
placement of job classifications in labor grades ;” the strike occurred in protest 
against the downgrading of an established job. The arbitrator explained that 
such downgrading was not included in the prohibition. There is a question 
whether the unilateral determination of the issue of arbitrability should have 
excused this misconduct if the no-strike clause is really honored as a provision 
protective of both the employer and the employees. In the absence of a contract 
for arbitration of the issue of arbitrability, the courts were open to determine 
the meaning of the contract by declaratory relief if the question of arbitrability 
was so far in doubt as to remain a question of difference after appropriate 
discussion. Compare Sylvania Electric Products Co. 14 L.A. Ch. S. 
Sugarman 1950); Royle & Pilkington Co., 18 L.A. 451 (D. B. Maggs 1952): 
Company not entitled to refuse holiday pay to returned strikers where strike 
involved non-arbitrable issue and was, therefore, clearly authorized. 


106 1951 Proceedings of Section of Labor Relations Law, Am. Bar Ass’n 52; 
6 Ars. J. (n.s.) 200 (1951). 
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handled the problems connected with no-strike clauses. 
We hope that this will be of some practical usefulness. 

Perhaps we should add only a few words of general 
comment. As noted above, our study demonstrates one 
undeniable fact: Section 301 of the Labor Management 
Relations Act makes unions liable to employers in dam- 
ages in federal court for breach of the no-strike clause 
committed by union agents, regardless of authority or 
lack of authority of such agents, provided the strike 
can be said to be within the scope of the union’s 
activities according to agency tests for imputation of lia- 
bility. This has induced the majority of employers and 
unions to change these statutory rules with respect to no- 
strike clauses by free collective bargaining. These 
changes seem to indicate general agreement that, to quote 
one of our management correspondents, suing unions 
‘“. . . Was not the way to get along with our employees, 

. .” and we should certainly add that suing employers 
would not be the way to get along either. 

We recognize that in some exceptional circumstances 
suits may be unavoidable. Generally, however, law suits 
are not a suitable method for the solution of disputes be- 
tween an employer and the legitimate representative of 
his employees. Indeed, we hope, to quote a management 
member of this committee, that “. . . we can. . . start 
into oblivion the notion that a collective bargaining agree- 
ment has anything in common with a contract for the 
delivery of coal or wheat according to a certain schedule.” 
A collective bargaining agreement “. . . is a code for the 
government of an industrial enterprise . . .”*” and is, 
therefore, more accurately “. . . economic legislation by 
representatives of organized capitalists and organized la- 
borers, with executive and judicial departments.” *** No 
wonder, then, to quote a former chairman of this commit- 
tee, that the basic differences between collective bargain- 


( nv ree Industrial District Lodge 72 v. Campbell, 337 U.S. 521, 528 


108 joun R. Commons, THE Economics or Cottective Action 269 (1950). 
The “judicial department” is, of course, the grievance procedure. 
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ing agreements and ordinary commercial contracts make 
it difficult to fit the former “. . . into the familiar molds 
of Willistonian concepts, . . .”*” because, unlike com- 
mercial contracts, they cover only a part of the relation- 
ship between the parties to them, and that relationship is 
a continuous one. A seller and a buyer do not necessarily 
expect to live happily together ever after, but employers 
and unions must strive to do so. 

This does not mean, of course, that collective bargain- 
ing agreements, unlike other contracts, should not be en- 
forced. We merely suggest that the traditional methods 
of enforcing commercial contracts are, generally, less suit- 
able for the enforcement of collective bargaining agree- 
ments, which require different techniques of enforcement. 

With respect to breach of no-strike clauses, this has 
been recognized in the great majority of current contracts 
which “. . . are beginning to reflect an awareness of 
the potential uses of the union organization for the pur- 
poses of community government... .””° The central 
features of these contracts, willingness of the unions to 
assume the obligation of policing wildcat strikes and lia- 
bility of individual wildcat strikers to discharge or other 
punishment, represent, at the very least, an improvement 
over the scheme of the statute. Breaches of the no-strike 
clause are failures in administration of employment rela- 
tions. Recreating sound administration will usually be 
more important than damage issues. Ironing out the 
mistakes across the bargaining table will be the better 
remedy, but where those relations still need the prop of 
a third party decision as assurance of good faith, sub- 
mission to a tribunal chosen bilaterally by the parties will 
serve the function better than a court selected by one for 
litigation. Accordingly, we feel that the superiority of 
free collective bargaining over solutions imposed by the 
legislature has once more been clearly demonstrated. 


109 W, Willard Wirtz, Collective Bargaining, Lawyers’ Role in Negotiations 
and a 34 A.B.A.J. 547, 548 (1948). 
110 Jd. at 4 





JURISDICTION OVER CRIMES COMMITTED 
ABROAD: FRENCH AND AMERICAN LAW 


GEORGES R. DELAUME * 


1. The view has been advanced that international co- 
operation could be easily achieved if each State would 
limit its jurisdiction to acts or facts arising within its 
territory and would avoid competing with other sover- 
eign States in ascertaining its jurisdiction over acts done 
outside its territorial boundaries.* Since the territorial 
character of penal laws is a general and almost universal 
principle, one might think that, in this field of law at 
least, conflict of laws could be eliminated. However, 
history as well as comparative law’ shows that this ideal 
still remains a very distant goal. Under certain circum- 
stances and for various reasons, such as the desire to ob- 
tain jurisdiction over nationals abroad or to punish crimes 
against the safety of the State, wherever committed, 
States try to extend their jurisdiction over crimes com- 
mitted outside their territories. Except for crimes against 
the safety of the State, with regard to which the exercise 
of an extraterritorial jurisdiction seems of universal 
practice, the extent to which the jurisdiction of a State 
may be extended beyond its boundaries varies greatly 
according to each system of law. In this respect, it is 
worthwhile to compare the law of a country such as 


* Docteur en Droit (Paris) ; formerly lecturer in law in a number of French 
universities; Counselor, Legal Department, International Monetary Fund; au- 
thor of Les Conriits DE Lois A LA VEILLE pu Cope Civit (1947), Les Con- 
FLITS DE LoISs A LA VEILLE pu Cope Civit pans LES TraiT£s DIPLOMATIQUES 
(1948) and of articles on conflict of laws in French, English, Swiss, Greek and 
Canadian periodicals. 

1See Niboyet, Territoriality ae Universal Recognition of Rules of Conflict 
of Laws, 65 ary. L. Rev. 582 (19 52). 

2 See, ¢.9., sear Competence Criminelle in 4 R&pertoire pE Droit INTER- 
NATIONAL 360, 397 (de Lapradelle and Niboyet eds. 1930); DoNNEDIEU DE 
VABRES, IntRopuction A wErupe pu Droir PENAL INTERNATIONAL 102 
(1928); Beckett, The Exercise of Criminal Jurisdiction over Foreigners in 
Brit. Y.B. Int L. 44 (1925); ww Criminal Jurisdiction and the Territo- 
rial Principle, 30 Micu. L. Ev. 23 (1931); Cook, The Application of the 


Criminal Law of a Country to —_ Committed by Foreigners Outside the 
Jurisdiction, 40 W. Va. L.Q. 303 (1934). 
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France, where the nationality principle receives a wide 
application, with that of the United States, where the 
principle of territoriality is ordinarily followed. 

2. In order to limit the scope of this inquiry, it will be 
assumed that no doubt can be raised as to the localization 
of the offense or the nationality of the individuals in- 
volved. We shall therefore disregard problems of inter- 
national law relating to the definition of the concept of 
territory or the ascertainment of the nationality of private 
persons.’ We shall also eliminate controversial questions 
such as those concerning the localization of a crime com- 
menced in one State and consummated in another, or 
committed through an agent within the State, or contin- 
uous crimes.* In each of these situations one or many 
elements of the criminal act occurs or occur within the 
territory of the State claiming jurisdiction whereas we 
are only concerned with cases where the crime is un- 
doubtedly located outside such territory. 

3. Even so limited, our inquiry will unearth various 


difficulties which are not easily solved. The main prob- 
lem certainly lies in the necessity of coordinating two 
systems of law (that of the State where the offense is 
committed and that of the State where the prosecution is 


®It is universally recognized that each State has the exclusive power to de- 
cide who are its nationals. See, e.g., Advisory Opinion on Nationality Decrees 
Issued in Tunis and Morocco (French Zone), P.C.I.J., Ser. B, No. 4 at 24 
(1923) and Advisory Opinion on Acquisition of Polish Nationality, P.C.I.J., 
Ser. B, No. 7 at 16 (1923). On the other hand, problems such as the extent of 
territorial waters or air territory are far from being solved although certain 
general principles are commonly accepted. Such is the case with regard to crimes 
committed on board a ship on the high seas; t.¢. the law of flag applies. See, 
e.g., United States v. Bowman, 260 U.S. 94 (1922); Amadi-Ben-Maroufou, 
Cour de Cassation Chambre Criminelle [Hereinafter, French Supreme Court 
(Crim.)] Feb. 11, 1881, [1882] Sirey I, 433; except for certain difficult cases, see 
Case of the S.S. Lotus, P.C.I.J., Ser. A, No. 10 (1927). It is also recognized 
that, although a privately owned ship sailing within the territorial waters of a 
foreign State or anchored in its harbor is subject to the laws of this State, by 
comity all matters of discipline and acts done on board the ship which do not en- 
danger the peace or tranquility of the harbor are left by the local authorities to be 
dealt with by those of the nation to which the ship belongs. See, e.g., Bouvigny 
v. Dieu, Supreme Administrative Court, Nov. 20, 1806, 1 Recueil General des 
Arrets du Conseil d’Etat 50; Donnepreu pe Vasres, TRAITE vE Droit Crim- 
INEL ET DE LEGISLATION P&NALE Comparfe [hereinafter TraiTé] § 1651 (3d ed. 
1947); 14 Am. Jur. CrrminaL Law, § 222; Mutter, HANDBOOK oF CRIMINAL 
Law, § 178, p. 516 (1934) ; 2 Moore, INTERNATIONAL Law Dicest 292 (1906). 

*See Berge, supra note 2, at 252. 
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begun) which are normally established on a strictly ter- 
ritorial basis. One cannot overlook the fact that the extra- 
territorial jurisdiction of a State is exceptional, not only 
since it clashes with the territorial jurisdiction of another 
sovereign State, but also because it ignores some essential 
principles of criminal law. The prosecution of a crime 
at the place of its commission is based on sound concepts. 
The social order of a community should be restored where 
it has been upset. The evidence may be more easily 
gathered there than in any other place, and thus the ac- 
cused is guaranteed a fair trial. It is not likely that any 
of these goals can be satisfactorily achieved when a State 
claims to exercise its jurisdiction over crimes committed 
outside its territory. It is therefore conceivable that any 
attempt to extend the jurisdiction of a State beyond its 
territorial limits will meet a number of obstacles, some of 
which cannot be easily overcome. However broad the 
extraterritorial jurisdiction of a State may be, it will 
always be limited by territorial elements which show the 
strength and importance of the general principle of terri- 
toriality. 

As we shall see, this remark applies as well to the legis- 
lative jurisdiction of a State as to the jurisdiction of its 
courts. 


I 
LEGISLATIVE JURISDICTION 


4. The extraterritorial jurisdiction of both France and 
the United States is far from being reduced to general 
principles. Certain devices, such as the allegiance of the 
offender or that of the victim, contribute to extend the 
jurisdiction of the State beyond its boundaries. Never- 
theless, such an extension is limited or even barred by 
various territorial factors, such as the necessity that the 
offense be punishable where committed or that it occur 
within a specific area. 
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A. Extraterritorial Factors 


5. A typical extraterritorial factor is one based on the 
allegiance of the offender or that of his victim. Both 
French and American law use this “‘weapon,” but do not 
carry it to the same extent. French law is, in this re- 
spect, much more comprehensive than American law. 

The French Code of Criminal Instruction,’ in Articles 
5 and 7, draws a broad distinction between French citi- 
zens and foreigners.° It appears from these two provi- 
sions that, while a French citizen can always be prose- 
cuted in France for any crime and sometimes for a delict 
committed abroad,’ a foreigner can only be prosecuted in 
France for a crime committed abroad against the safety 
or the financial credit of the French nation.° 


® Cope p’ INSTRUCTION CRIMINELLE [hereinafter C.I. Cr.] (Dalloz 1953). 

® Art. 5, §§ 1 and 2, id., states: 

“Any French citizen who, outside the territory of France, has rendered him- 
self guilty of a crime punishable under French law, can be prosecuted and tried 
in France. 

“Any French citizen who, outside the territory of France, has rendered him- 
self guilty of an act qualified as delict under French law, may be prosecuted 
and tried in France, provided the act is punishable under the law of the country 
where it has been committed.” 


Art. 7 states: 


“Any foreigner who, outside the territory of France has rendered himself 
guilty, either as principal or as accomplice, of a crime against the safety of the 
State, or of counterfeiting the State seal, the current national currencies, the 
national paper money, the banknotes authorized by law, can be prosecuted and 
tried according to the provisions of French law, provided he is arrested in 
France or the Government obtains his extradition.” 

7™French penal law divides offenses into cimes, delicts and contraventions. 
They are respectively equivalent to felonies, misdemeanors and police offenses. 
See Barbey, Offenses against the French State Committed Abroad, 31 J. or 
Crim. L. & Crrmrnotocy 188 (1940), and the translator’s note. In view of 
avoiding misunderstanding, the French expressions are used in the text when- 
ever a reference is made to French law. 

arbey, supra note 7. See also a typical example mentioned in 2 Hack- 
worTH, Dicest oF INTERNATIONAL Law 303 (1941), and published in [1920] 
Journat pu Droit INTERNATIONAL Privé [hereinafter Ctunet] 195 (Urios, 
French Supreme Court (Crim.), Jan. 15, 1920). In this case the French Su- 
preme Court upheld a sentence convicting a Spaniard accused of having com- 
mitted in Spain, during World War I, an offense against the external security 
of France. 

See, with regard to delicts, the Fornage case, 2 Moore, op. cit. supra note 3, 
at 262. In this case a Swiss citizen was indicted in France for an offense (lar- 
ceny) committed in Switzerland. The French Supreme Court quashed the 
judgment below which had declared that the French courts had jurisdiction 
over the case. The Court stated that the jurisdiction of French courts “cannot 
extend to offenses committed outside the territory by foreigners who, by rea- 
son of such acts, are not justiciable by the French courts, seeing that indeed the 
right to punish emanates from the right of sovereignty, which does not extend 
beyond the limits of the territory; that except in the cases specified in Art. 7 
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Such a distinction is understandable. Except when 
the safety of France is at stake, it would be preposterous 
and useless for the French Government to claim jurisdic- 
tion over foreigners acting outside the French territory, 
whereas France may desire to retain a certain control 
over its nationals abroad. On the other hand, certain 
types of offenses cannot be committed but by French na- 
tionals. Such is the case of treason as opposed to espi- 
onage committed by an alien.’ 

6. Similar considerations also explain why the nation- 
ality of the victim is sometimes taken into consideration. 
This is obviously the case under Article 7 C.I. Cr., since 
in that case the French nation itself is the victim. This 
is also the case under the ordinances of August 2 and 
November 9, 1944, punishing certain crimes committed 
during the war. These statutes grant jurisdiction to the 
French courts over “all offenses qualified as crimes or 
delicts under the French law, committed between Sep- 
tember 3, 1939, and a date to be determined by a govern- 
mental order, in Germany or Italy or in the foreign coun- 
tries occupied or controlled by German or Italian forces 
when the offenders or the victims are French citizens, 
French subjects or subjects of a French Protectorate.” 
In these cases, the protection of private interests is so 
closely connected with the preservation of the national 
safety that it is impossible to dissociate them. The pro- 
vision of another statute, Law of May 31, 1924, appears 
less justifiable. Article 10, paragraph 2, of this law 
provides that “. . . in case of a crime or delict committed 
on board a foreign aircraft, the French courts have juris- 
diction if the offender or the victim is a French nation- 
al... .” This last solution, although common to other 


of the Code of Criminal Instruction, the provision of which is founded on the 
right of legitimate self defense, the French tribunals are without power to judge 
foreigners for acts committed by them in a foreign country; that their incom- 
petence in this regard is absolute and permanent; that it can be waived neither 
by the silence nor by the consent of the accused; that it exists at every stage 
of the proceedings.” 

® See C.I. Cr. Art. 75, supra note 5, as amended by a statute of July 29, 1939; 
see also Govet, Précis p—E Dror Pénat Spécrat §§ 3-12 (6th ed. 1950). 
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foreign laws,” should be disapproved. Criminal law is | 
not based on the defense of private interests; the nation- | 
ality of the victim, save for exceptional cases, is irrelevant. 
Furthermore, when a crime is committed on board a 
foreign aircraft, flying over a foreign territory thousands 
of miles away from France, one can hardly see how such 
an offense can involve the peace and good order of the 
French community. 

7. Jurisdiction based on allegiance is not unknown to 
American law. However, unlike French law, it is usually 
not claimed in such broad terms.” 

Thus, in Blackmer v. United States” it was held that 
an American citizen who failed to respond to subpoenas, 
served upon him in France, requiring him to appear as a 
witness on behalf of the United States at a criminal trial 
in the District of Columbia was guilty of contempt of 
court under the provisions of the Act of July 3, 1926.” 

In another case, a former American Vice Consul at 
Vancouver was found guilty of having accepted a bribe 


while in that city to visa a certificate for the entry of a 
Chinese citizen into the United States. He was sentenced 
by the Supreme Court of the District of Columbia under 
Section 6 of the Act of May 6, 1882, to serve one year 
in jail and pay a fine of fifty dollars.” 


oan the codes cited in DoNNEDIEU DE lien Traité § 966 n.S (3d ed. 
11 See Note, Citizenship as a Basis for Personal Jurisdiction, 21 Nes. L. Rev. 
332 (1942); see also, 18 U.S.C. §953 (1948) (criminal correspondence with 
foreign governments). Rev. Stat. § 1750, 22 U.S.C. §1203 (1946) (perjury 
abroad before consular and other officers of the United States). 
12 284 U.S. 421 (1932). 


1844 Stat. 835, 28 U.S.C. §§ 711-718 (1946) [now 28 U.S.C. §§ 1783-1784 
(Supp. 1952) ]. 


The Court states expressly: “While it appears that the petitioner removed 
his residence to France in the year 1924, it is undisputed that he was, and con- 
tinued to be, a citizen of the United States. He continued to owe allegiance to 
the United States. By virtue of the obligations of citizenship, the United States 
retained its authority over him, and he was bound by its laws made applicable 
to him in a foreign country” (italics supplied). Blackmer v. United States, 
supra note 12, at 436. 
9s _ 58, as amended July 5, 1884, 23 Star. 115 [repealed, 57 Start. 600 

15 See 2 HackwortH, op. cit. supra note 8, at 202. 
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Again, in Skiriotes v. Florida,* the Supreme Court 
affirmed the judgment of a Florida Court convicting 
Skiriotes for having violated a Florida statute making it 
a crime to use diving suits for the purpose of taking com- 
mercial sponges from the Gulf of Mexico, although the 
offense had been committed beyond the three mile limit 
of the territorial waters. 

Even more striking is the case of United States v. Bow- 
man." Here various acts violating Section 35 of the 
Criminal Code* had been committed partly on the high 
seas and partly in the harbor and in the city of Rio de 
Janeiro. Congress had not expressly provided for the 
application of this Act outside the limits of the United 
States, but it was apparent that the legislative intent was 
to apply the Act outside of as well as within the American 
territory. Consequently the court held that the offense 
should be punished under American law. Similar rea- 
soning was followed in the case of United States ex rel. 
Mayka v. Palmer;* in which it was decided that perjury 
committed in Poland by a foreigner applying for a pass- 
port before the American Consul in Warsaw was pun- 
ishable under Section 1750 of the Revised Statutes. 

8. Except for crimes against the United States, how- 
ever, the American law is opposed to the idea of basing 
jurisdiction on the nationality of the offender or that 
of the victim. 

With regard to the nationality of the offender, an ex- 
change of diplomatic notes between the French and the 
American governments shows quite clearly the difference 
between the French and American conceptions. Article 
5 of the Extradition Convention of January 6, 1909,” 
is construed by both countries as preventing the extradi- 


16 313 U.S. 69 (1941). See the subsequent rewording of the RESTATEMENT, 
Conrtict or Laws § 47 (1948). 

17 260 U.S. 94 (1922). 

18 As amended October 23, 1918, 40 Stat. 1015 [now 18 U.S.C. §§ 80, 82-86 


(1946) }. 
19 67 F.2d 146 (7th Cir. 1933). 
20 37 Stat. 1526 (1909). 
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tion of their nationals.” As pointed out in the French 
note, such construction has little inconvenience insofar 
as Frenchmen are concerned, since Article 5 C.I. Cr. pro- 
vides for their trial in France for offenses committed 
abroad. Since no such provision exists in American law, 
the refusal of the American government to surrender its 
citizens to France for crimes committed in that country 
amounts to letting them go unpunished whenever they 
succeed in fleeing French territory in time to avoid ar- 
rest and trial in France. Therefore, the French note 
suggested that the application of the convention was dis- 
advantageous to France and that it be amended. In his 
negative answer the Secretary of State declared flatly that, 
in practice, such a provision as that of Article 5 C.I. Cr. 
has a very limited effect for various reasons, such as the 
difficulty of arresting the fugitive and, even more specifi- 
cally, the reluctance of juries to punish their fellow citi- 
zens for offenses committed abroad.” 

A similar approach is followed with regard to the na- 
tionality of the victim of a crime committed abroad. 
Thus, in the diplomatic correspondence following the 
Cutting case,” in which an American citizen had been 


21 See, e.g., Hyde, Notes on the Extradition Treaties of the United States, 8 
Am. J. or Int’, L. 487 (1914); Valentine v. United States, 299 U.S. 5 (1936) ; 
Leboucq, Deux Récentes Conventions sur l Extradition, 6 Revue ve Droit IN- 
| re Privé [hereinafter Rev. ne Dr. Int7” Pr] 1025, 1031 (France 

22 Reply of the Secretary of State, January 21, 1924, in 2 HackwortH, op. cit. 
supra note 8, at 181-182, “. . . the inequality existing as a result of the pro- 
visions of Art. 5 of the Extradition Treaty between the United States and 
France is not perhaps so great as your Embassy appears to suppose. 

“It seems to the Department on its information as to the results of the 
trials in their home countries of persons who are charged with the commission 
of offenses in the United States that the theory of the law under which such 
persons thereby meet their just deserts is not largely borne out in practice... . 
Juries in foreign countries are not as a rule thoroughly in sympathy with the 
idea of punishing their fellow countrymen for offenses committed abroad, and 
their reluctance in this respect may perhaps be due to the fact that ordinarily 
witnesses to the offense are not sent abroad to give their testimony in court, 
but the evidence for the prosecution is made up in writing which as a natural 
consequence does not appeal so strongly to jurymen as would the appearances 
of witnesses in person.” 

28 See 2 Moore, op. cit. supra note 8, §201; 2 U.S. Foreicn Rex.: 1888 at 
1114 (Dep’t State 1889); Rolin, L’Affaire Cutting, 20 Revue pe Droit INTER- 
NATIONAL ET DE LEGISLATION ComPAREE 559, 568 (France 1888); and 1.2 
FAUCHILLE, TRAITE pE Droit INTERNATIONAL Pus tic § 442 (8th ed. 1926) who 
is rather opposed to it. 
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convicted in Mexico under Article 186 of the Mexican 
Penal Code for an offense committed in Texas against 
a Mexican citizen, the United States consistently contend- 
ed that the Mexican law was contrary to international law 
and that under the latter the territorial theory was the 
only theory accepted. 

In another case, in which an American citizen had 
disappeared in China and it was suspected that a French- 
man might have murdered him, the acting Secretary of 
State expressly declared that the nationality of the victim 
was irrelevant for purposes of ascertaining criminal jur- 
isdiction.™ 

9. Whatever may be the differences between French 
and American law with regard to the allegiance of the 
offender or of his victim, it should be noted that in both 
countries the existence of a statute is always a condition 
for the extension of the jurisdiction of the State over 
crimes committed abroad. 

However, once a statute is promulgated, it is irrele- 


vant whether its scope is limited to the punishment of 
nationals or to that of foreigners,” or rather whether it 
combines the idea of jurisdiction based on allegiance 
with that of the punishment of only certain types of of- 
fenses.” It is also irrelevant that such a statute is not 
express, provided there cannot be any doubt as to the 
legislative intent.” 


24“The United States Government does not exercise jurisdiction over crimes 
committed beyond the territorial limits of this country, except a few involving 
extraordinary elements, in which_category [this case] is not included. . . 
Our consular representatives in China can have no authority to try a French 
citizen charged with crime in that country, even though the victim should happen 
to be an American citizen.” MS. Department of State, File 226/16 (Sept. 17, 
1906), quoted in 2 HackwortH, op. cit. supra note 8, at 179. 

23 See paragraphs 7 and 8, supra. See also an interesting statute quoted by 
Berge, supra note 2, at 266. Under the title “Forgery of Land Titles,” the 
Texas Penat Cope ’ provided : “Persons out of the State may commit and be 
liable to indictment and conviction for committing any of the offenses enumer- 
ated in this chapter which do not in their commission necessarily require a 
personal presence in this State, the object of this chapter being to arrest and 
punish all persons offending against its provision, whether within or without 
the State” [now Texas Prenat Cone, §1006 (Vernon, 1936)]. The = 
of this statute was upheld in Hanks v. The State, 13 Tex. App. 289 (1882). 

26 See paragraph 11 infra. 
27 See paragraph 9 supra. 
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If there is any doubt, the statute should be construed 
as applying only within the territorial jurisdiction of the 
State. In the absence of a statute, the courts are, of 
course, bound by the principle that penal laws are strictly 
territorial. This principle is so general that, even in 
cases where a State claims to exercise extraterritorial 
jurisdiction, territorial factors cannot be entirely ignored. 


B. Territorial Factors 


10. Except for certain major crimes, especially those 
directed against its safety, a State may make it a condi- 
tion to the punishment of a crime committed abroad that 
such offense should also be punishable under the lex loci 
delicti, or else that it should have been committed within 
a specific area, usually a border area. Both types of stat- 
utes may be found in French law. As seen above,” Ar- 
ticle 5 C.I. Cr. punishes crimes or delicts committed 
abroad by French citizens. In view of the relatively 
minor importance of the delicts, however, their punish- 
ment in France is made dependent upon their being pun- 
ishable where they have been committed.” Two exam- 
ples will illustrate this provision and show the real mean- 
ing of Article § C.I. Cr. In a case decided in 1905,” 
two Frenchmen committed perjury in New York where 
they had appeared as witnesses at a judicial inquiry. 
They were subsequently tried and convicted in France. 
The judgment expressly stated that the offense was pun- 


28 See C.I. Cr. Art. 7, quoted supra note 6; see also United States ex rel. 
Majka v. Palmer, 67 F.2d 146, 147 (7th Cir. 1933): “It therefore becomes 
immaterial to determine whether or not perjury is held to be a crime in Poland, 
since the crime admitted was committed against the United States.” 


29 See paragraph 5 supra. 


8 See C.I. Cr. Art. 5, quoted supra note 6; it is immaterial whether the for- 
eign qualification: is not identical to the French one provided there is no doubt 
that the offense is punishable under both laws. It is also immaterial whether 
the penalties imposed by the foreign law are different from those provided for 
under French law. See DonNEDIEU DE Vasres, Traité, § 1706 (3d ed. 1947). 


31 Vanderbilt and Obricks v. Mas, Cour d’appel ag Court of Ap- 
peals] (Paris), June 10, 1905, 1 Rev. pe Dr. Int’: Pr. 888 (1905). 
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ishable under both French law and the law of New 
York.” In another case where a French citizen had been 
convicted in France for embezzlement committed by him 
in New York, the conviction was based only on the 
French law, and no reference was made in the judgment 
to the law of New York. The Court of Cassation quashed 
the judgment below on this sole ground.* It should be 
noted, however, that if a reference to a foreign law in 
the judgment of conviction or acquittal is necessary, it is 
also sufficient in that the French judges do not have to 
quote the applicable provision of the foreign statute.” 
Furthermore, the Court of Cassation decides that there 
need be no compliance with the provision of Article 5 
C.I. Cr. when French national defense and French public 
order are at stake. Thus, in a case decided during the 
First World War,” the court held that a French citizen 
who had entered into a commercial transaction with an 
Austrian firm while residing in Portugal (a neutral) 
could be held responsible under the Trading with the 


Enemy Act and punished accordingly on his being found 
in France, although the offense was not punishable under 
Portuguese law. It is interesting to note that the argu- 
mentation of the court, in this particular case, is very sim- 
ilar to that of the American Supreme Court in the Bow- 


man case.** It is only by way of construction of the legis- 


lative intent that the court justifies its decision and this 
seeming violation of the provision of Article 5 C.I. Cr.” 


32 “Considering that [the Otetnte, French citizens, domiciled in Paris are 
accused of having in April or May 1903, in New York, [United States of Amer- 
ica] committed perjury in a civil matter, delict punishable under the Jaw of the 
State of New York and article 363 of the [French] Penal Code. . . 

38 Vigouroux, French Supreme Court (Crim.), May 8, 1925, [1926] CLUNET 
73; see also Bouillou, French Supreme Court (Crim.), Jan. 17, 1913, [1918] 
Ciunet 188; Communal, Seandh Negeeme Court (Crim.), July 2, 1927, [1930] 
Ciunet 964. 

84See Berry v. Ministére Public, French Supreme Court, Dec. 17, 1887, 
[1888] Dalloz Jurisprudence, I. 330. 

35 Riviere, French Supreme Court (Crim.), June 15, 1917, 13 Rev. pe Dr. 
Int’L Pr. 543, [1917] Cruner 1737. 

36 See paragraph 7 supra. 

8? The court notes first that the condition required by C.I. Cr. Art. 5 can 
hardly be met in this case since Portugal is a neutral and has no reason to 
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11. Territorial factors also characterize the provisions 
of a law of June 27, 1866, on the punishment in France 
of contraventions committed abroad, within certain spe- 
cific areas. As a rule, contraventions committed outside 
the French territory are not punishable in France. Nev- 
ertheless, certain offenses, such as smuggling, may be 
facilitated by the proximity of a frontier. Therefore, the 
law of 1866 provides that whenever such offense has been 
committed in a bordering State by a French citizen, he 
may be punished in France, provided that the bordering 
State also punishes its own citizens for similar offenses 
committed in France.” 


12. The foregoing comparison of French and Ameri- 
can law leads to the conclusion that the wider the scope 
of the extraterritorial jurisdiction of a State, the greater 
the necessity to reintroduce territorial factors as a basis 
for such jurisdiction. Since it is not as comprehensive 
as French law, American law has no need for all the 
rather contradictory devices used in the former. In this 
respect, American law appears much simpler and clearer 
than French law. It may well happen, however, that a 
strict adherence to the territorial principle may present 
certain inconveniences insofar as the jurisdiction of the 
courts is concerned. We shall see now how French and 
American law have solved this question. 


punish the conclusion of the transaction: “Considering that the provision 
{C.I. Cr. Art. 5] cannot be applied in the instant case since the fact punished 
by the law of 4 4, 1915 [on Trading with the Enemy] has been made pun- 
ishable by French law only because of the prejudice it may cause to the national 
defense, which fact can hardly be contemplated by a foreign law. . . .” Hence, 
the court argues that the legislative intent was obviously to make the new stat- 
ute applicable not only to offenses committed in France but also outside French 
territory: “Whereas . . . it follows that the legislature has intended to punish 
any French citizen who, in any place, might enter or try to enter into a com- 
mercial transaction with an enemy and has thereby derogated from the general 
provisions of article 5 of the Code of Criminal Instruction. . . . Therefore 
= dismisses the appeal against the judgment convicting the ac- 
cused... . 


881It is agreed in France that when the law of 1866 refers to a bordering 
State, such expression should not be understood as meaning the whole foreign 
State, but only that part of its territory that actually borders France. See, e.g., 
DonNeEDIEU DE VABRES, TRAITE $1712 (3d ed. 1947); 1 Garraup, TRAITE 
THEORIQUE ET PRATIQUE DU Droit PENAL FraNncats § 162 (3d ed. 1913). 
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II 
JURISDICTION OF CRIMINAL COURTS 


13. Both in France and in the United States, the juris- 
diction of criminal courts is based on the principle that 
the accused should be prosecuted at the place where the 
crime was committed. As seen above, this general rule 
is explained by the necessity of granting the accused a 
fair trial and restoring social peace and order where they 
have been disturbed. Obviously, however, it is impos- 
sible to comply entirely with the principle when a crime 
is committed abroad. Yet the necessity remains to achieve 
a result satisfactory to the defense of public interests 
without depriving the accused of his rights to a fair trial. 
In several respects a variation from the ordinary rules 
governing the jurisdiction of criminal courts is necessary. 
Here again territorial and extraterritorial factors have 
a decisive influence on the solution of the problem. 


A. Territorial Factors 


14. It is generally recognized that no prosecution can 
take place in France or in the United States unless the ac- 
cused is brought or found within one of these two coun- 
tries. 

For instance in the United States, Section 41 of the 
Criminal Code provides: “The trial of all offenses begun 
or committed upon the high seas, or elsewhere out of the 
jurisdiction of any particular State or district, shall be in 
the district where the offender is found, or into which he 
is first brought.” * 


3918 U.S.C. §3238 (1948); see United States v. Thompson, 28 Fed. Cas. 
No. 16,492 (C.C.D. Mass. 1832); see also United States v. Bowman supra, 
note 16, quoted supra, paragraph 7. This requirement may lead to curious con- 
sequences in certain cases where the place to which the offender is first brought 
is purely fortuitous. Thus in Chandler v. United States, 171 F.2d 921 (1st Cir. 
1948), the defendant, charged with having committed treason in Germany, was 
being taken by air from Europe to Washington for trial when mechanical trou- 
ble forced a landing in Massachusetts and compelled the passengers to stay a 
few hours in this state before proceeding again to the District of Columbia. It 
was held that the proper district for trial was in Massachusetts. See also 
United States v. Burgman, 87 F. Supp. 568 (D.D.C. 1949); Ex parte Monti, 
79 F. Supp. 651 (E.D.N.Y. 1948). 
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Similar provisions are found in French law. Thus, 
the law of May 31, 1924 (Article 10) on the punishment 
of crimes committed on board a foreign aircraft by or 
against a French citizen grants jurisdiction to the French 
Courts of the place of the landing or the arrest, that is, 
the place where the accused may be found. Article 
7 C.I. Cr. also provides that an alien, accused of having 
committed abroad an act against the safety or the financial 
credit of France, cannot be prosecuted in France unless 
he is arrested within the French territory or unless the 
French Government obtain his extradition. 

15. However, insofar as French citizens are concerned, 
Article § C.I. Cr. adopts a different view. The general 
rule still is that no prosecution can begin in France until 
the accused has returned“ to that country. Yet, with re- 
gard to crimes against the safety or the financial credit of 
France, Article 5, Paragraph 6, makes an express excep- 
tion to the foregoing rule. It provides that a French 
citizen may be prosecuted in France for such a crime 
committed abroad, even if he is not found in France. In 
other words, a judgment by default or in contumaciam 
may be rendered against a French citizen while, under 
similar circumstances, a foreigner could not be prose- 
cuted in France.” 


*C.I. Cr. Art. 5, supra note 6, has always been construed as referring to a 
voluntary return of the accused to France. French courts have no jurisdiction 
when the accused is brought to France against his will. Thus an Arrété of the 
Consuls of Brumaire 18, An VIII, ordered the liberation of certain émigrés 
imprisoned in France after their ship was wrecked on the French coasts. An- 
other illustration may be found in the following case: A French deserter was 
arrested in Belgium by French gendarmes who, immediately realizing their lack 
of authority, transferred him into the custody of Belgian gendarmes. The latter 
took their prisoner back to the French border, and he was again arrested, on 
the French side, by the French police. The court held that the arrest was 
illegal, that the accused had not returned voluntarily to France and should 
consequently be freed. Ministére Public v. Nollet, Court of Appeals (Douai), 
April 15, 1891, [1891] Cruner 1188. See Jabouille v. Ministére Public, Court 
of Appeals (Bordeaux), Feb. 3, 1904, 1 Rev. pe Dr. Int” Pr. 704 (1905); 
Travers, Des Arrestations au Cas de Venue Involontaire sur le Territoire, 13 
Rev. pe Dr. Int’: Pr. 627 (France, 1917). 

“1 It has been argued that the difference drawn between foreigners and French 
citizens was based on practical considerations. In most cases, the French cit- 
izens would have some property in France which could be attached in case of 
conviction, while a foreigner would generally escape punishment. This argument 
has certain weight (see in analogous circumstances the Blackmer case, supra 
paragraph 7) but is insufficient to justify, if not to explain, the present French 
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16. In any case, once a French or an American court 
has jurisdiction for trial, there is no doubt that the rules 
of criminal procedure to be followed are those provided 
by the /ex fori. This remark is important in view of the 
differences which may exist in the law of the State where 
the crime is committed and that of the place of trial. 
Thus in a case decided by a French court,” the accused 
Englishmen claimed that the jury should be composed 
partly of Frenchmen and partly of English citizens. 
They alleged that such procedure would have been the 
practice in England, in case French citizens were prose- 
cuted there. Nevertheless, their claim was dismissed, and 
the court held that the jury should be composed exclu- 
sively of Frenchmen, in accordance with the French rules 
of criminal procedure. Similarly, the /ex fori is solely 
applicable to determine the manner in which the prose- 
cution can be begun and should be carried on. It may, 
for instance, decide that any prosecution should begin 
by a request by the prosecuting attorney,* or a complaint 
by the injured party or by the foreign authorities in whose 
country the offense was committed.** It may also pro- 
vide for a particular procedure of notification.” 

17. The lex fori is also excusively applied to determine 
which particular court of the country should be granted 
jurisdiction. In that respect, specific solutions are pro- 
vided for in both American and French law. 


law. Two statutes, one of January 26, 1934, on espionage, and the other of 
July 29, 1939, on the external safety of the State provide that, regardless of 
nationality the accused may be prosecuted in France for one of these offenses 
committed abroad even during his absence from France. In other words, the 
solution of Art. 5, 6, is now extended to foreigners as well as to French cit- 
izens, in respect of certain specific offenses. 

42 Bruce, Cour d’Assises (Seine), April 24, 1816, Sirey Chronologique. 

43 See, e.g., C.I. Cr. Art. 6, supra note 5, | 1: “The Prosecution should be- 
gin by a request of the ministére public [prosecuting attorney } at the place of 
the residence of the accused or where he may be found.” 

44 See, e.g., C.I. Cr. Art. 5, supra note 6, | 5: “In the case of a delict com- 
mitted against a French or foreign individual, the prosecution cannot be begun 
except upon the request of the ministére public; it must be preceded by a com- 
plaint of the injured party or by an official denunciation to the French author- 
ities by those of the country where the delict was committed.” 

45 See the Blackmer case, supra note 12, cited in paragraph 7, where the 
notification of the subpoena was made through the American consul in Paris. 
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At common law, prosecution must be had in the coun- 
try or district where the offense was committed.** This 
is, of course, impossible whenever the offense was com- 
mitted abroad. Therefore, the Criminal Code, Section 
41, provides that the trial should be had in the district 
where the offender is found, or to which he is first brought. 

Under French law, Articles 23 and 63 C.I. Cr. grant 
jurisdiction to: (a) the courts of the place where the 
offense was committed, or (b) those of the residence of 
the accused, or (c) those of the place where he may be 
found. In cases where the crime is committed abroad, 
Article 6 C.I. Cr. grants jurisdiction only to the courts 
of the residence of the accused or those of the place where 
he may be found.” 


B. Extraterritorial Factors 


18. The foregoing provisions of both American and 
French law are intended only to achieve a good adminis- 
tration of justice under exceptional circumstances. When 
the jurisdiction of French or American courts cannot be 
ascertained normally on territorial grounds, some other 
grounds must be found. In various respects, therefore, the 
fact that a crime has been committed outside the bound- 
aries of the state where trial is to be had may call for 
the adoption of exceptional grounds for jurisdiction. In 
view of facilitating the administration of justice, a change 
of venue may be appropriate. It may also happen that 
the accused has already been convicted abroad for the 
same offense. In such cases, what consideration, if any, 
should be given to the foreign judgment? These are the 
two questions with which we now have to deal. 

19. When an offense has been committed in a foreign 


48 See Pratt v. United States, 279 Fed. 263 (5th Cir. 1922); see also U. S. 
Const. Art. III, §2, cl. 3, and U. S. Const. AMeNnp. VI; there is no constitu- 
tional provision for a trial in the place of residence of the accused. See Haas v. 
Henckel, 216 U.S. 462 (1910). 


47 See C.I. Cr. Art. 6, supra note 43; see also Art. 10 of the law of May 
31, 1924, quoted in paragraph 6, supra. 
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country, it is likely that the evidence will be more easily 
gathered there than in the State where trial is had. It 
may also be that some accomplice of the accused is tried 
in the foreign country for the same offense. In such cases, 
logic commands that the accused be prosecuted, when- 
ever possible, in the immediate vicinity of the place 
where the offense was committed. Suppose, for instance, 
that a Belgian and a Frenchman commit robbery in Bel- 
gium and that the Frenchman is subsequently found in 
Bordeaux while his accomplice is being tried in Brussels. 
Bordeaux is certainly not the most appropriate place to 
try the French accused, but rather a place closer to Bel- 
gium. In such a case, Article 6, Paragraph 2 C.I. Cr. 
provides in substance that the Court of Cassation may, 
on request of the prosecuting attorney or that of the par- 
ties, order the case to be removed and sent back to another 
court in the vicinity of the place where the offense was 
committed. Thus, in a case decided in 1913,“ a French 
citizen had committed in Belgium an offense punishable 
under both Belgian and French law. He had been found 
in Marseille where the prosecution had just begun. On 
the request of the prosecuting attorney, the Court of Cas- 
sation ordered the case to be removed from the Court in 
Marseille and transferred to that in Douai. The fol- 
lowing quotation of this judgment is especially interesting 
since it emphasizes the reason for the removal: “Whereas 
the prosecution requires the hearing of a number of 
witnesses residing in Belgium, the confrontation of the 
accused and these witnesses and various other acts essen- 
tial to the establishment of the truth; and since these 
steps will be taken more usefullytand rapidly by a tribu- 
nal in the close vicinity of the places where the acts have 
been committed; and since under these circumstances, it 
appears appropriate, in the interest of a good administra- 
tion of justice, and in application of Article 6, Paragraph 


48 Affaire Detrez, French Supreme Court (Crim.), March 13, 1913, [1913] 
Ciunet 926. 


5 
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2C.I. Cr... . to refer the case to the Tribunal in Douai; 
Therefore, refers the case . . . to this tribunal.” 

Similar provisions may be found in American law. 
Under this law it is admitted that, except when restricted 
by the Constitution, the legislature may pass a statute 
changing the venue and referring the case to the court 
of a county other than that where the offense was com- 
mitted. For instance, American law provides that the 
trial of offenses punishable with death shall be had in 
the county where the offense was committed, where that 
can be done without great inconvenience. It was held, 
under this statute, that when 85 per cent of the witnesses 
whom the government expected to call in a kidnaping 
prosecution lived in the vicinity of the town where the 
prosecution had already begun, the trial should be had in 
this town rather than in the county where the offense was 
committed.” Other statutes granting jurisdiction to 
courts other than those of the county where the offense 
was committed have also been held valid.” In this last 
respect, therefore, American and French law are very 
similar, if not identical. They differ greatly, however, 
with regard to another problem, that of the effect to be 
given to a foreign judgment of acquittal or conviction 
rendered in the foreign country where the offense was 
committed. 

20. In both France and the United States, it is a prin- 
ciple of criminal law that a criminal should not be put 
in jeopardy twice for the same offense. However, when 
a crime is committed abroad and the offender has been 

*© See 62 Stat. 826 (1948), 18 U.S.C. § 3235 (Supp. 1952). 

50 United States v. Parker, 19 F. Supp. 450 (D.N.J. 1937); see also, when 
the country wherein a crime has been committed is in a state of insurrection, 
the case of Fries, 9 Fed. Cas. No. 5,126 at 827 (C.C.D. Pa. 1799). 

51 See, e.g., Ham v. State, 4 Tex. App. 645 (1878), holding valid a statute 
which, in a case of forgery of title to land, granted jurisdiction simultaneously 
to the courts of the country where the offense had been committed or those of 
the situs of the land; State v. Sweetsir, 53 Me. 438 (1866), holding valid a 
statute providing that an indictment for polygamy might be tried in the coun- 
try where the offender resided or in that where he was found. There is still 
doubt as to the constitutionality of statutes providing that, where a crime is 


committed within a specified distance of the boundary between two countries, 
the offender might be tried in either country. See Note, 76 A.L.R. 1034 (1932). 
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tried, acquitted or convicted in a foreign country, the 
general rule of criminal law is challenged by that of 
international law—that a foreign criminal judgment is 
not recognized or enforced in another country. Therefore, 
a choice should be made between the exigencies of inter- 
national law which call for a strict territorial application 
of penal laws and those of criminal law which try to 
avoid punishing a criminal twice for the same offense. 
A comparison of French and American law will show 
that, in the majority of cases, the territoriality of penal 
laws generally forbids the recognition of foreign crim- 
inal judgments. Yet, when a State claims to exercise an 
extraterritorial jurisdiction, consideration is sometimes 
given to the fact that a foreign criminal judgment may 
have been rendered abroad. 

21. Under French law, a difference is drawn between 
French citizens and foreigners. While the former may, 
under specific circumstances, plead a foreign criminal 
judgment as a defense to a prosecution in France, a for- 
eigner is, in the silence of the Code of Criminal Instruc- 
tion, denied the same right. Thus, under Article 5, Para- 
graph 4 C.I. Cr., applicable to crimes as well as to 
delicts: “. . . no prosecution may be begun if the ac- 
cused shows that a final judgment was rendered abroad, 
and, in case of conviction, that he has undergone his 
punishment or that it has lapsed or that he has been grant- 
ed his pardon.” This provision is nothing but an applica- 
tion of the maxim “Non bis in idem.” Various remarks 
should be made as to the conditions of its application. 

It should be noted, first, that the foreign judgment 
should be final, that is, not subject to review or appeal. 
Thus a foreign judgment by default or in contumaciam 
would not bar a new prosecution in France.” Further- 
more, a final foreign judgment is not always sufficient. 
In case of conviction it is also required that the criminal 


52 Moisdon v. Ministére Public, French Supreme Court (Crim.), Oct. 17, 
1889, [1890] Dalloz Periodique, I. 138. 
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should have undergone his punishment or that it has 
lapsed or else that a pardon has been granted. This ad- 
ditional condition was not formerly required. The result 
was, of course, scandalous situations such as that of a 
criminal convicted abroad, who had escaped punishment 
and who, on his being found in France, could not be 
prosecuted again. A law of April 3, 1903, amended Ar- 
ticle § C.I. Cr. to meet such situations. 

With regard to foreigners, no such step has been taken. 
Therefore, a foreigner, upon prosecution in France for a 
crime listed in Article 7 C.I. Cr., cannot plead a foreign 
judgment as a defense. Such a difference between for- 
eigners and Frenchmen is not justifiable and has given 
rise to criticism by international and criminal lawyers. 
According to the latter, the maxim “Non bis in idem” 
should always prevail and should apply to foreigners and 
French citizens alike. On the other hand, those who 
favor the traditional approach that a foreign criminal 
judgment should never be given effect in a third country 
maintain that the principle which now prevails with re- 
gard to foreigners should also apply to French citizens.” 
Whatever may be the merits of each view, it is to be noted 
that American law is definitely opposed to the recogni- 
tion of foreign criminal judgments. 

22. Because of the internal conflict of state and fed- 
eral jurisdiction within the United States, the principle 
of double jeopardy has been limited so as not to restrict 
unduly the jurisdiction of federal courts. This domestic 
principle has been applied by the United States to its 
relations with foreign nations. In other words, when the 
same act constitutes an offense under both a foreign law 
and an American law, jeopardy in the foreign State is no 
bar to prosecution in the United States. Thus, it has been 
held that, in the absence of any specific treaty provision, 
a conviction by an Italian court for a crime committed 


53 Barbey, supra note 7; see also DONNEDIEU DE VABRES, TRAITE, supra note 
3, § 1857. 
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in New York was no bar to prosecution under a New 
York indictment.* A similar situation is conceivable in 
American-French relations since, in many cases, both 
countries have simultaneous jurisdiction over the same 
offense. It is nevertheless interesting to note that, in one 
particular case, the principle of jeopardy is recognized 
by both countries. The Extradition Convention of 1909 
(Article 8)* expressly provides that each country may 
refuse to grant extradition if the offender has already been 
convicted by its courts. 

Similarly, a statute may provide that when the same 
act is punishable under the law of two sovereignties, a 
conviction or an acquital in one of them is a bar to a new 
prosecution in the other.” It is also possible, in practice, 
to take into consideration the attitude of the foreign 
authorities and to limit prosecution to cases in which the 
local sovereign has not asserted jurisdiction. Thus, in a 
case where an American citizen had murdered a fellow 
citizen on board an American vessel while at anchor in 
a port of the Belgian Congo, the Supreme Court of the 
United States decided that, in the absence of controlling 
treaty provision and any assertion of jurisdiction by the 
territorial sovereign, it was the duty of American courts 
to apply the American statutes to offenses committed by 
American citizens on board American vessels.” In this 
particular case, the emphasis was laid upon the fact that 
the Belgian harbor authorities had made no effort to 
claim jurisdiction. The stress given to this seems to lead 
to the conclusion that a contrary solution could have been 
reached if the Belgian authorities had asserted jurisdic- 
tion. This construction remains doubtful, however, since 
it runs directly against the general rule that prosecution 
in the United States is not precluded by an indictment or 
a prosecution in a foreign country. 


54 People v. Papaccio, 140 Misc. 696, 251 N.Y.S. 717 (N.Y. County Ct. 1931). 
55 37 Stat. 1516 (1911); Rev. pe Dr. INT'L Pr. 599, 601 (France 1912). 

56 See, ¢.g., United States v. Press Pub. Co., 219 U.S. 1 (1911). 

57 See United States v. Flores, 289 U.S. 137 (1933). 
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The only case in which it may be said that this rule is 
disregarded is that of piracy. Piracy is considered a 
crime against all nations and it seems that once one has 
been acquitted by the courts of one nation, such acquittal 
is a bar to a prosecution in any other nation. Such is, at 
least, the opinion of the Supreme Court of the United 
States.” 


III 


CONCLUSION 


23. The conclusion to be drawn from the foregoing 
study is that the lack of international collaboration in the 
criminal law field is more obvious than in any other 
field of law. Ata time when the civilized world rapidly 
is evolving towards the achievement of an international 
community, it seems hard to believe that every nation is 
still painfully laboring to find a national solution to prob- 
lems which cannot be solved independently. Except for 
a very few international agreements, either bilateral” or 
multilateral,” every nation is still trying to secure the 
punishment of crimes involving international elements 
by making awkward compromises between the two con- 
tradictory concepts of territoriality and extraterritorial- 
ity. Every nation alleges exclusive jurisdiction over 
crimes committed within its territory, but does not hesi- 
tate to claim jurisdiction over various types of crimes 
committed in foreign countries, thereby encroaching upon 
the corresponding rights of the foreign sovereign. Fur- 

58 United States v. Furlong, 5 Wheat. 184 (U.S. 1820). The Court states: 
“Robbery on the seas is considered as an offense within the criminal jurisdic- 
tion of all nations. It is against all and punished by all; and there can be no 
doubt that the plea of autrefois acquit would be good in any civilized State, 
though resting upon a prosecution instituted in the courts of any other civil- 
ized State.” 

58 Such are Extradition Conventions similar to that between France and the 
United States (see paragraph 8 and 22 supra); see also, French-Monegasque 
Convention of December 1916 (Art. 6) granting reciprocal recognition and 
execution of criminal judgments; the French-German Convention of May 5, 
1920 (Art. 6) on the execution in Alsace-Lorraine of criminal judgments 
previously rendered by German courts. 

6 See, e.g., Conventions of 1902, 1910, 1921 on the white slaves and children 


trade; Convention of 1929 on counterfeiting of currencies; Convention of 1925, 
1931, 1936 on traffic in narcotics; Convention of 1937 on Terrorism, etc. 
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thermore, nations scarcely recognize foreign criminal 
judgments rendered at the place of the commission of the 
crime,” thereby ignoring the elementary principles of 
criminal law as well as those of international law. 

To a very limited extent, it is now recognized that cer- 
tain crimes may be considered as crimes against all na- 
tions and punished, as such, by the national courts of any 
country.” It is also recognized, or will be in the near 
future, that there exists crimes against humanity which 
may be punished by international tribunals set up for this 
very purpose. 

Although nothing could be more desirable than to give 
an international court jurisdiction over any crime involv- 
ing international elements, one might wonder whether 
such a goal can be achieved under the present state of 
international relations. 

Until now, the jurisdiction of international courts has 
been limited to war criminals, and its proposed extension 
to crimes against humanity remains controversial. It is 
therefore doubtful whether an international court may be 
granted jurisdiction over any other category of relatively 
minor crimes affecting only the relations of two or a 
few nations. In this respect, it is interesting to note that 
such was the feeling of a Committee appointed by the 
General Assembly of the United Nations to draft a con- 
vention relating to the establishment of an international 
criminal court. After discussion as to whether the court 
should have general jurisdiction over crimes which affect 
the relations of several States as well as over acts which 
are criminal under international law, the Committee de- 
cided to limit the jurisdiction of the court to the latter.* 


a ov. paragraph 20 et seg. supra. See also the provision of the Swiss Penal 
Code, Art. 3, granting recognition to foreign penal judgments punishing Swiss 
or foreign citizens for crimes or delicts committed in Switzerland. 

62 See the case of piracy, referred to in paragraph 22 supra. 

63Report of the Committee = International Criminal Jurisdiction (Geneva 
Meeting, August 1951) Sept. 5, 1951, 734. See also Sottile, The Problem of 
the Creation of a Permanent International Criminal Court, 29 Inti L. Rev. 
267 (Switzerland 1951); Kerno, Le Projet de Statut de la Cour Criminelle 
Internationale, id. at 363 (Switzerland 1951). 
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Therefore, if a solution is to be found for the present 
world anarchy with regard to the punishment of crimes 
committed abroad, it is to be achieved rather through a 
multiplication of international agreements limited to a 
certain number of countries united by the same interests 
than by means of a world-wide convention. Such a remark 
is not surprising. The number of past projects for a 
codification of conflict of laws shows that only treaties 
limited to a few countries actually have a chance to come 
into being. While The Hague Conventions on Marriage 
or Divorce of June 12, 1902, collapsed almost immedi- 
ately, such international agreements as those composing 
the Scandinavian Union or the Montevideo Treaties came 
closer to achieving their goal. Recent years have shown 
the deep community of interest shared by the western 
countries of Europe and this country. It is to be hoped 
that further studies of comparative law will contribute to 
clarifying the legal concepts which may be embodied in 
future treaties between these countries. 
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EDITORIAL NOTE 


THE ADMINISTRATIVE LAW OF FEDERAL HEARING 
EXAMINER PERSONNEL * 


Vv 


COMPENSATION: CLASSIFICATION OF EXAMINER POSITIONS 


Perhaps the heart of the issue of the status of hearing examiners is 
the question of how their compensation shall be determined. Section 
11 of the Administrative Procedure Act®* says: “Examiners shall 
receive compensation prescribed by the Commission independently of 
agency recommendations or ratings and in accordance with the Classi- 
fication Act of 1923, as amended, except that the provisions of para- 
graphs (2) and (3) of subsection (b) of section 7 of said Act, as 
amended, and the provisions of section 9 of said Act, as amended, 
shall not be applicable.” In addition to this provision directly on com- 
pensation and classification of positions, there is an earlier phrase in 
Section 11 which bears on this question, the one that speaks of the 
appointment of “examiners . . . who shall be assigned to cases in 
rotation so far as practicable.” 


Following the prescription of the above provision on compensation, 
the Civil Service Commission provided that it would determine ex- 
aminer compensation by applying the principle under the Classification 
Act of allocating positions to grade levels which determine the salary 
to be received by the occupant of the position. Its regulation on the 
subject simply provided: 


Hearing examiner positions shall be allocated by the Commission 
in accordance with the regulations and procedures adopted by the 
Commission for allocations under the Classification Act of 1923, 
as amended: Provided, That allocations shall be made inde- 
pendently of agency recommendations and ratings.*® 


* Part I of this article appears at 21 Geo. Wasu. L. Rev. 38 (1952). 


5860 Strat. 244, 5 U.S.C. § 1010 (1946). 

59 This was the provision in the initial regulations of 1947, 5 Cope Fen. Recs. 
§ 34.7(a) (1949). In the 1951 revision of its hearing examiner regulations, 
the Commission substituted a reference to the new Classification Act of 1949 
for the reference to the Classification Act of 1923, as amended. 5 Cope Fen. 
Recs. § 34.10(a) (Cum. Supp. 1951). In addition to the provision on allocation 
of positions, the Commission also recognized the exceptions to the application 
of the Classification Act called for in the § 11 clause on compensation. It 
provided in its regulations that agencies shall not rate the efficiency of hearing 
examiners and that hearing examiners shall receive within-grade salary ad- 
vancements without the requirement of attaining particular efficiency or per- 
formance ratings, or the requirement of certification by the head of the agency 
as to satisfactory service and conduct. 5 Cone Fen. Recs. §§ 34.7(b), 34.8 
(1949) ; 5 Cope Fen. Recs. §§ 34.10(b), 34.11 (Cum. Supp. 1951). 
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In accordance with the normal practice for civil service positions, as 
called for under the Classification Act,® the Civil Service Commission 
set up a scheme of five grades, or salary levels, into which hearing 
examiner positions might be allocated or classified.“ These grades 
range from GS-11 to GS-15 in the General Services schedule of 
grades provided for in the Classification Act to cover professional, 
scientific, clerical, administrative and fiscal employees. They currently 
carry base salaries running from $5,940 to $10,800, in line with the 
basic purpose of the position classification system that: “. . . vari- 
ations in rates of basic compensation paid to different officers and 
employees shall be in proportion to substantial differences in the diffi- 
culty, responsibility, and qualification requirements of the work per- 
formed. . . .” ® The agencies having hearing examiner work under 
the Administrative Procedure Act submit to the Civil Service Com- 
mission so-called “Position Descriptions” delineating the functions, 
duties and character of work for each of the hearing examiner po- 
sitions it has set up. The Commission allocates or classifies each such 
position into one of the salary grades established. Persons qualified 
to be hearing examiners are either appointed or promoted to one of 
these already established and classified positions, and the grade level 
of the position a hearing examiner is employed into determines the 
compensation he receives. 

In this fashion, the Commission allocated the hearing examiner 
positions in each agency to one or more of the above grades, thereby 
setting up a range of from one to five different salary grades in each 
agency. The court in the Federal Trial Examiners Conference case 
decided, contrary to this, that there could not be more than one salary 
grade in any one agency. It said in its opinion: 

The legislative plan of Section 11 of the Act contemplates no 


distinctions between hearing examiners in any given agency 
based on the difficulty and importance of the work they perform. 


60 “(2) individual positions shall, in accordance with their duties, responsi- 
bilities, and qualification requirements, be grouped and identified by classes and 
grades... .” 63 Stat. 954 (1949), 5 U.S.C. § 1071 (Supp. 1952). “. .. the 
term (1) ‘position’ means the work, consisting of the duties and responsibilities, 
assignable to an officer or employee; (2) ‘class’ or ‘class of positions’ includes 
all positions which are sufficiently similar, as to (A) kind or subject-matter of 
work, (B) level of difficulty and responsibility, and (C) the qualification re- 
quirements of the work, to warrant similar treatment in personnel and pay 
administration; and (3) ‘grade’ includes all classes of positions which (although 
different with respect to kind or subject-matter of work) are sufficiently equiv- 
alent as to (A) level of difficulty and responsibility, and (B) level of quali- 
fication requirements of the work, to warrant the inclusion of —_ classes of 
positions within one range of rates of basic compensation. ...” 63 Stat. 957 
(1949), 5 U.S.C. § 1091 (Supp. 1952). 

61 These grades were carefully described in Civil Service Commission, Hear- 
ing Examiner Series of Class Specifications, P-935, March 1947. 

6263 Stat. 954 (1949), 5 U.S.C. § 1071(1)(B) (Supp. 1952). 
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Counsel for defendants claims that such classification of hearing 
examiners is necessitated by the Classification Act of 1949 which 
Section 11 makes applicable to hearing examiners’ compensation, 
and that this requirement of the Classification Act is recognized 
by the provision of Section 11 directing rotation of cases insofar 
as practicable. The court is of opinion, however, that the Classi- 
fication Act simply fixed the formula for determining examiners’ 
compensation if the work assigned to examiners of a particular 
agency varies in difficulty and importance from that assigned to 
examiners in another agency. Bearing in mind the purposes of 
the Act, the court is of opinion that the provision requiring rota- 
tion “insofar as practicable” relates to exigencies arising in the 
administration of business, such as illness of examiners, disquali- 
fication, unavailability by reason of unforeseen length of hearings 
or for other reasons. Senator McCarran in discussing the rota- 
tion provision of Section 11, said: “It required assignment by 
rotation, not by classification.” (Letter to Chairman Ramspeck, 
S. Doc. 82, 82d Cong., Ist Sess. (P. 9). It follows the Commis- 
sion is without authority to classify hearing examiners within 
any given agency into Grades GS-11 through GS-15, and lacking 
such authority, it is without authority to promulgate regulations 
governing promotions within an agency from one such grade to 
another.®* 


The legislative history of Section 11, however, suggests that a 
multi-grade compensation structure within agencies was accepted and 
unquestioned under Section 11 of the Act. Both the Senate and House 
Judiciary Committees joined in explaining the wording of Section 11 
on compensation as follows: 


In the matter of examiners’ compensation the section adds 
greatly to the Commission’s powers and function. It must 
prescribe and adjust examiners’ salaries, independently of agency 
ratings and recommendations. The stated inapplicability of 
specified sections of the Classification Act carries into effect that 
authority. The Commission would exercise its powers by classi- 
fying examiners’ positions and, upon customary examination 
through its agents, shift examiners to superior classifications or 
higher grades as their experience and duties may require. The 
Commission might consult the agency, as it now does in setting 
up positions or reclassifying positions, but it would act upon its 
own responsibility and with the objects of the bill in mind. 


The provision for the Commission to prescribe compensation inde- 
pendently of agency ratings and recommendations seems to refer to 


the classification of positions individually and not as a group; because 
agency ratings have to do with individuals not with a group. Also 


63 Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 739 
(D.D.C. 1952). 

64 [ egislative History of the Administrative Procedure Act, Sen. Doc. No. 
248, 79th Cong., 2d Sess. 215, 280-281 (1946). 
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the idea of ignoring agency recommendations has meaning within the 
purposes of the Act only in terms of individuals; that is, in terms of 
guarding against the abridgment of individual independence if com- 
pensation is subject to agency influence. The express legislative ex- 
ception making the provisions of the Classification Act on rating 
efficiency of individuals inapplicable to hearing examiners tends to 
prove that what Congress was striking out against was possible agency 
influence affecting the compensation of individual examiners. Again, 
the idea that the Commission is to shift examiners to superior classi- 
fications or higher grades as their experience and duties may require 
clearly seems to imply that, within an agency, individuals would be 
shifted among varying grades based upon consideration of their indi- 
vidual work and competence. This indication of individual consider- 
ation in determining compensation seems clearly contrary to the con- 
tention advanced, that the Commission’s function in shifting exam- 
iners to higher grades was one of shifting an agency’s examiners 
en masse to a higher classification if, through legislation or otherwise, 
an agency’s functions should change. In a report which the then 
Attorney General (now Supreme Court Justice Clark) made on the 
bill which became the Administrative Procedure Act there is con- 
tained the following comment: 


In many agencies of the Government this provision may mean 
the appointment of a substantial number of hearing officers hav- 
ing no other duties. The resulting expense to the Government 
may be increased, particularly in agencies where hearings are 
now conducted by employees of a subordinate status or by em- 
ployees having duties in addition to presiding at hearings. On 
the other hand, it is contemplated that the Civil Service Commis- 
sion, which is empowered under the provisions of section 11 to 
prescribe salaries for hearing officers, will establish various 
salary grades in accordance with the nature and importance of 
the duties performed and will assign those in the lower grades to 
duties now performed by employees in the lower brackets.* 


This comment clearly applies to the problem of organizing the work 
of hearing examiners within an agency, and suggests that one way to 
effectively arrange such work is to set up varying salary grades for 
examiners in an agency. 


85 Jd. at 228. Senator McCarran, in presenting to the Senate the bill for the 
Administrative Procedure Act, referred approvingly to this report of the At- 
torney General, as follows: “The Attorney General has reported favorably on 
this bill, and I call the attention of the Senate to the text of the Attorney Gen- 
— report, which appears as Appendix B of the committee’s report.” Jd. at 


86 Likewise there are the words of Mr. Ashley Sellers, whose role in drafting 
the Act, as the representative of the Attorney General, was specifically men- 
tioned on the floor of the House by the Chairman of the Judiciary Committee. 
Id. at 394. During the proceeedings of an institute on the Administrative Pro- 
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In delivering its opinion that all examiners in an agency had to be 
at the same salary grade, the court in the trial examiners case seemed 
to base its view on the statement of Senator McCarran, in his letter 
of September 6, 1951 to the Chairman of the Civil Service Commis- 
sion, that the Act “required assignment by rotation not by classifi- 
cation.” ** Yet in this same letter, Senator McCarran seems to recog- 
nize the possibility of examiners being classified into more than one 
grade within an agency. He said: 


How can the cases of the Civil Aeronautics Board be classified 
for assignment to 2 GS-15’s, 5 GS-14’s, 2 GS-13’s, 6 GS-2’s, 
and 5 GS-11’s? Much more realistic is the Federal Communica- 
tions Commission unit of 7 GS-14’s or the Securities and Ex- 
change Commission unit of 3 GS-14’s and 2 GS-13’s. 

If classification is justifiable at all, then it should be on the 
basis of the type of work done by the agencies. And, within each 
agency, two grades designated “senior examiners” and “junior 
examiners” would be adequate and practical; more is unrealistic 
and unjustified.® 


But if the Civil Service Commission’s discretion in determining com- 
pensation goes so far as to allow it to classify positions into two salary 
grades, by what test has it passed the bounds of reason into arbitrari- 
ness when the Commission classifies work and salary grades into five 
different levels? Senator McCarran’s quibble with the Commission 
seems to be as to what degree of classification is practical. But the 
wording of Section 11 gives to the Commission the legal discretion 
to determine what is practical in setting examiners’ compensation, 


cedure Act at the New York University School of Law before § 11 went into 
effect, he said, in explaining the classification provision of Section 11: “At any 
rate the classifications have to have some reference both to the individual in- 
volved, that is as to his experience, background, and capacity to become the 
most competent type of examiner and, second, as to the nature of the type of 
work which he is to do.” FrpeRaAL ADMINISTRATIVE PRocEDURE ACT AND THE 
ADMINISTRATIVE AGENCIES 536-537 (1947). This, too, clearly indicates that 
classification is to be based on the individual job rather than the mass of jobs 
in an agency. 

8" Hearing Examiner Regulations Promulgated Under Section 11 of the Ad- 
ministrative Procedure Act, S—n. Doc. No. 82, 82d Cong., Ist Sess. 9 (1951). 

68 Jd. at 10. Senator McCarran’s view is very similar to that expressed in an 
article appearing in 1949 that: “... there are two grades or classes of cases, 
with which administrative agencies must deal. One is the simple cases: simple 
in facts and uncomplicated in legal questions. The other is the difficult cases: 
complicated factually or in legal questions involved or in both elements. For 
the simple cases judges of proper training but ‘junior’ in experience would be 
sufficient. For the difficult cases judges of mature experience are required. The 
realities of the situation are resolved into the need for: 


“a, Junior administrative judges and 
“b. Senior administrative judges.” 


Woodall, The Appointment and Compensation of Federal Hearing Examiners, 
10 Fep. B. J. 391, 405 (1949). 
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subject to the implied limitation only that it does not exceed the 
bounds of rational non-arbitrary action.® 

Subsequent to the passage of the Administrative Procedure Act, 
there seems to have been common understanding and acceptance of 
the fact that Section 11 allowed and intended a multi-grade salary 
structure within an administrative agency. In 1949, the consultants 
appointed by the Civil Service Commission to conduct civil service 
examination of hearing examiner personnel stated in their report to 
the Commission: “It occurs to the consultants that the Commission, 
through its control of the classification and promotion of examiners, 
may require of them continued and regular reading, study, or even 
experience beyond the indispensable minimum necessities of their 
daily work;” *° and, “It occurs to the consultants that the Commis- 
sion will need to take account of this factor in setting up its promotion 
registers in each agency.” * Thus the consultants contemplated dif- 
ferent grades within an agency so that there might be promotions 
from lower to higher grades. This observation gains force and effect 
when it is considered that of the six consultants three were specifically 
mentioned on the floor of the House by the Chairman of the Judiciary 
Committee as having been involved either in laying the groundwork 
for the Administrative Procedure Act or participating prominently in 
its drafting.** Even the statement on the floor of the House by the 
member of the Subcommittee of the Judiciary Committee which had 
handled the Act that: “. . . promotions and increases in salaries are 
also fixed by that Commission” ** must be taken to refer to move- 
ments from lower to higher grades within an agency. This is because, 
as previously pointed out, a movement from one agency to another 
is, under the civil service concepts that have obtained down to today, 
a constitutional appointment. The Civil Service Commission could 
not designate a particular individual to be thus “promoted” by transfer 
across agencies.** And, obviously, the Attorney General’s opinion 
that the Civil Service Commission must designate individuals to re- 


69 It should be noticed that Senator McCarran’s view on classification is one 
that seems not to have been expressed by him until the letter of 1951, five years 
after the Act was passed and four years after § 11 went into effect. 

7 First Report of the Consultants to the United States Civil Service Com- 
mission, Hearing Examiner Personnel under the Administrative Procedure Act, 
Jan. > ~~ at p. 26. Reprinted in 95 Conc. Rec. A1505-1508 (1949). 

. at 2/. 

72 Mr. Joseph W. Henderson and Mr. Willis Smith, former presidents of the 
American Bar Association, and Mr. Carl McFarland, a member of the At- 
torney General’s Committee on Administrative Procedure in 1941 and chair- 
man of the American Bar Association’s special administrative law committee 
which exercised a principal role in the drafting and implementation of the 
Administrative Procedure Act. Legislative History, supra note 64, at 394. 

78 Legislative History, supra note 64, at 374. 

7 See Part I of this article at 21 Gro. Wasu. L. Rev. 48-49 (1952). 
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ceive promotions is based on the assumption that there can be move- 
ment to different grades within an agency.” 

In 1951, the Bar Association of the District of Columbia, which 
came in as amicus curiae on the side of the examiners in the trial 
examiners case, submitted a resolution to the Civil Service Commis- 
sion on its revision of promotion practices following the Attorney 
General’s opinion on promotion of examiners. It recommended : 


5. That insofar as possible and practicable, there should be no 
more than a one grade spread among hearing examiners engaged 
in the same activity; that for the purpose of this Resolution, 
activity may be defined as hearings conducted within an agency 
or within one of several divisions in an agency. 

6. That the United States Civil Service Commission seek the 
cooperation of those Departments and Agencies which now have 
a spread of more than three grades for their hearing examiners 
with the purpose in view, if at all administratively feasible, of 
consolidating duties and responsibilities now assumed by these 
various graded hearing examiners so that there will not be more 
than a maximum three grade spread among hearing examiners 
in any one agency.”® 


Again, the American Bar Association said, after participating actively 
in hearings held by the Civil Service Commission on proposed per- 
sonnel regulations for hearing examiners before the issuance of final 
regulations in 1947: 


The Classification Act requires federal employees to be placed 
in various grades and compensated accordingly. Although the 
Administrative Procedure Act does not do away with classifi- 
cation for Examiners, and although it is generally admitted that 
there should be some variation in Examiner positions, it is also 
desirable to avoid the stratification of Examiners within agencies. 
Both for the efficient utilization of an Examiner staff and for the 
benefit of the Examiner, it is highly desirable that the individual 
Examiner’s work be diversified. To do so will make imprac- 
tible the rigid classification of agency cases and appointment of 
Examiners for work in such cases only. 

Presumably some broad and rational basis of classification will 
be adopted, based mainly on the fundamental duties of Examiners 
under the Act and secondarily upon the nature of the functions 
performed by the particular agency of which they are at- 
tached. 

Present discussions relate both to the minimum and maximum 
salaries. There is considerable difference of opinion as to whether 
the lowest Examiner salary should begin at $5,000 or $6,000; 


78 Opinion of the Attorney ery Construing Section 11 of the Admin- 
istrative Procedure Act, Feb. 23, 


76 Bar Association of the th - Columbia Resolution of Its Board of 
Directors Adopted August 17, 1951. 
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that is, in Grade P-4 or Grade P-5 in the Civil Service classi- 
fication. The top would be $10,000 in any event. Whatever these 
outside limits may be in the end, the real problem will be that of 
allocating positions within an agency and classifying its work.’” 


Both of these quite clearly recognize a discretion on the part of the 
Civil Service Commission to set up more than one salary grade of 
examiner position within an agency, even though making strong sug- 
gestions on the point of practicality or wisdom as to the number of 
different grades into which examiner work in an agency should be 
divided. Indeed, since 1947 when the personnel regulations for ex- 
aminers were first promulgated there seems to have been automatic 
acceptance of intra-agency multi-grade classification of examiners 
until Senator McCarran first questioned the Commission’s practices 
in this regard in 1951. 

In view of this general and rather matter-of-fact understanding that 
the wording of Section 11 called for the normal practice of multi- 
grade classification of positions within an agency, it would seem that 
some fairly clear intent would be sought in the compensation provision 
to say that the Classification Act should not be applied in the usual 
way. Section 11 is, however, completely devoid of any such legislative 
manifestation. Indeed the wording of the compensation clause leans 
strongly in the other direction. It gives the Commission a complete 
discretion to determine compensation independently of any agency 
recommendations; and the discretion is literally unqualified except 
by the direction that the determination of compensation shall be in 
accordance with the Classification Act, and that the provisions of the 
Classification Act on efficiency ratings shall not be applied to hearing 
examiners. The structure of the clause thus fairly suggests that any 
legislative intent to limit the application of the Classification Act, so 
that all examiner positions in an agency had to be classified into a 
single grade and distinctions in grade classification could be made only 
between agencies, would have been clearly expressed by Congress. 
By contrast with this substantially unqualified discretion to determine 
compensation in accordance with the Classification Act, there is the 
wording of the rotation clause of Section 11, the only wording in 
Section 11 relied upon to qualify the normal practice that would ob- 
tain under the Classification Act. Here, as an addendum to the clause 
on the appointment of qualified and competent examiners, there is 
the phrase “who shall be assigned to cases in rotation so far as prac- 
ticable.” To say that this phrase, qualified as it is by the words “so 
far as practicable,” restricts the normal application of the basically 


77 Administrative Procedure: More About Selecting 350 Hearing Examiners, 
33 A.B.A.J. 213, 215 (1947). 


6 
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unqualified compensation determination power is against the tendency 
of the words of the Act. It seems unrealistic to say that this qualified 
clause, which fails in terms to limit the application of the compensa- 
tion discretion, nevertheless by indirection overcomes the clearly 
directed mandate to apply the Classification Act without qualification ; 
or that the discretion allowed by the “so far as practicable phrase” 
in the rotation clause governs the exercise of the discretion confined 
by the compensation-in-accordance-with-the-Classification-Act clause. 
Nor is there any force in the fact that the clause on rotation precedes 
that on compensation in the structure of Section 11. Indeed one 
would think that where the preceding clause failed in terms to pre- 
scribe a restriction on the mode of determining compensation, the 
succeeding compensation clause would embody any such legislative 
intent, rather than embody merely an expression of discretion and 
direction to apply the Classification Act. 

When one considers the course of development of the compensation 
clause in the Administrative Procedure Act, the conclusion that it 
calls for single salary grades in an agency seems even more strange. 
In 1941, the Final Report of the Attorney General’s Committee on 
Administrative Procedure contained a majority and a minority recom- 
mendation on compensation of examiners, although both joined in the 
idea that examiners should be employed in a separate Office of Federal 
Administrative Procedure. The majority recommended a three-way 
fixed salary structure: $8,500 for chief hearing commissioners, $7,500 
for general hearing commissioners, and $5,000 for hearing commis- 
sioners who were to be assigned only uncomplicated cases provided 
the Director of the Office of Federal Administrative Procedure should 
certify that there were such cases in an agency’s work."* The minority 
recommended a flexible salary scale of from $3,600 to $9,000, to be 
fixed and adjusted by the Office of Federal Administrative Procedure 
“for the hearing commissioners of each agency or type of functions 
or cases involved.” *® After these provisions in bills which were never 


78 Rep, Atr’y Gen. Comm. Ap. Proc. 196 (1941). 

79 Td. at 238. Mr. Dean Acheson, a member of the Attorney General’s Com- 
mittee, in testifying for the majority provision on compensation expressed the 
basic intent behind the relatively inflexible schedule of salaries: “To allow 
the Office to fix all possible graduations of salary would .. . inevitably create 
friction. I think it would be just as unthinkable as would ‘be a provision which 
would permit the Administrator of the United States Courts to vary the salaries 
of the Federal Judges according to the volume and difficulties of the cases coming 
before such judges. After all, we know that the cases coming before judges 
vary in complexity from area to area. Yet the tradition of independence has 
long since settled the question that their salaries shall be fixed without vari- 
ation.” Hearings before Committee on the Judiciary on S. 674, S. 675, and 
S. 918, 77th Cong., Ist Sess. 835 (1941). Attorney General Biddle testified 
likewise: “... the inflexibility of wy y a high salary for these positions will 
create . . . internal independence. . .. A number of the agencies have suggested 





ee en ee ee 


EDITORIAL NOTE 207 


enacted, there came the provision in the Senate Judiciary Print of 
June 1945, that: “. . . examiners . . . shall . . . receive a fixed 
salary not subject to change except that the Civil Service Commission 
shall generally survey and adjust examiners’ salaries in order to as- 
sure adequacy and uniformity in accordance with the nature and im- 
portance of the duties performed.” °° And then the provision in the 
final version of the Administrative Procedure Act, that: ‘Examiners 
shall receive compensation prescribed by the Commission independ- 
ently of agency recommendations and in accordance with the Classi- 
fication Act. . . .” The progression then is from: a provision for 
fixed salaries with more or less flexible variation, in a situation where 
examiners were set up in an office segregated from the agencies; to 
the provision for fixed salaries with the Civil Service Commission 
empowered to adjust such salaries under a general civil service ap- 
proach; and then to the final provision for compensation in accord- 
ance with the Classification Act with the Commission given enhanced 
powers even beyond its role in the normal civil service classification 
process. Considering this it seems strange to conclude that behind the 
final version there was the unexpressed legislative intent that the 
Classification Act be applied in the peculiarly qualified way of fixing 
single salaries for each agency. 

The Attorney General’s Committee on Administrative Procedure, 
after its study of hearing officer personnel, stated in its report, which 
was submitted to Congress: “The hearing officers of the various 
agencies have been classified by the Commission . . . and have been 
allocated to grades carrying annual salaries of $2,000 to $9,000.” * 
Congress was clearly aware of the long-continued practice of classify- 
ing hearing officers in an agency into various Classification Act salary 
grades. In view of this, the language of Congress in the compensation 
or other clauses of Section 11 seems peculiarly inappropriate and in- 
articulate as an expression of legislative intent to discontinue this 
normal practice.** In fact no hint appears of any intent that the classi- 


. . . that the more flexible salary range would be preferable. . . . From the 
standpoint of administrative efficiency, especially in consideration of the wide 
variety of adjudications in the various agencies, this might be so. But we must 
remember that if the agencies are permitted to control the salary of the hearing 
commissioner, even within the limits of a sliding scale, there is a means by 
which the independence of the Commissioner is threatened. . . . the mere ex- 
istence of such a power might have a dampening effect upon their independ- 
ence.” Id. at 143%, 1450. 

80 Legislative History, supra note 64, at 41. 

81 Rep. Att’y Gen. Comm. Ap. Proc. 375 (1941). 

82 As Judge Bazelon put it, in his dissent when the Court of Appeals affirmed 
the decision in the trial examiners case: “Moreover, the Attorney General’s 
Committee on Administrative Procedure informed Congress before it passed the 
Administrative Procedure Act that many agencies employed hearing examiners 
in different grades and salaries. This was the situation in the Federal Com- 
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fication process was to be carried out in the highly unusual manner of 
distinguishing positions only as between agencies. And, if Congress 
intended that there should be only a single grade of salary within an 
agency, it would seem that it would have avoided the application of 
the Classification Act to examiners’ compensation. The Classification 
Act, with its fine gradations of salary level based on a scaled progres- 
sion in degree of work difficulty, is not susceptible of rational appli- 
cation to positions involving duties of diverse and non-homogeneous 
degrees of difficulty. Thus, as a result of the decision in the trial ex- 
aminers case that all examiners in an agency must receive the same 
salary, the trial examiners have been pressing for salaries at the 
highest grade that obtains in an agency, reflecting only the highest 
level of difficulty in the work of an agency. The Civil Service Com- 
mission, however, maintains that if it is to apply the legal principle 
of the Classification Act, it must assess both the high and the low 
grade levels of work in an agency, and thereby arrive at a composite 
in-between grade, reflecting more or less arbitrarily the grade at 
which the bulk of the agency’s work can be said to fall.** Such a situ- 
ation demands some one of the other methods that Congress calls into 
play for determining compensation of civil employees; perhaps similar 
to that used in determining the salary of judges, who handle cases of 
all kinds and of diverse difficulty. Not only did Congress fail to su 
provide, but since 1947, when the Commission put into effect the 
system of multi-grade salary levels within an agency, it has failed to 
call for a change. On the contrary, it enacted the Classification Act 
of 1949 and specifically exempted thirty-two categories of government 
employees from classification, but failed to so exempt hearing ex- 
aminers.** 

Rather than evincing any intent to change the Classification Act 
approach so that there be only a single salary grade in an agency, the 
compensation clause in Section 11 seems to indicate a different intent 
as to the change it desired in classification practice. The key to the 
understanding of it is the interrelationship between the two basic in- 
structions it gives: (1) that the Commission shall prescribe compen- 
sation for examiners independently of agency recommendations and 


munications Commission, United States Maritime Commission, National Labor 
Relations Board, Civil Aeronautics Authority and Interstate Commerce Com- 
mission, among others. Had Congress meant to change this well-established 
practice, I do not think it would have left it to conjecture. Such a basic change 
would only have required a simple direction that ‘all hearing examiners within 
an agency shall be of the same grade.’”» Ramspeck vy. Federal Trial Examiners 
Conference, 21 U.S.L. Weex 2046 (D.C. Cir. July 16, 1952). 

83 See presentation of this problem in Mr. Cramer’s column on civil service 
in Washington Daily News, June 4, 1952, p. 2, col. 1. 


8463 Star. 954, as amended, 5 U.S.C. § 1082 (Supp. 1952). 
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ratings; and (2) that the Commission shall prescribe compensation 
for examiners in accordance with the Classification Act. Prior to the 
Administrative Procedure Act, the agencies were authorized to allo- 
cate examiner positions into different Classification Act salary grades 
subject to the approval of the Civil Service Commission.** The change 
produced by the Administrative Procedure Act seems clearly to be 
that the Commission rather than the agencies shall allocate examiner 
positions to Classification Act grades. Thus the Act calls upon the 
Commission to prescribe examiner compensation, in the sense of set- 
ting the salary level of positions into which examiners are appointed. 
In addition to this, after examiners are appointed into positions of 
prescribed salary level, the Commission rather than the agencies is 
called upon to prescribe compensation to be received by an examiner 
in the sense of determining increases in salary to be received by ex- 
aminers. Under the Attorney General’s decision previously discussed, 
the Commission is to determine the examiner to receive a promotional 
increase in salary.*® Likewise, the elimination of agency influence in 
compensation determination is carried out further by the clause 
making inapplicable to examiners the efficiency rating provisions of 
the Classification Act, since efficiency ratings are determinations made 
by the employing agency. This eliminates agency-determined ef- 
ficiency ratings as a factor that-might be considered in deciding on 
promotions of examiners from one salary grade to another. It elimi- 
nates efficiency ratings as a prerequisite to within grade promotions, 
that is, salary increases within the salary range allowed for a particu- 
lar classification grade.*’ That this is the scheme intended by the com- 
pensation clause of Section 11 is clearly expressed by the words of 
the legislative history adopted by both the Senate and House Judiciary 


(1946 

86 See Part I of this article, 21 Geo. Wash. L. Rev. 38, 55 (1952). It is 
clear that the Attorney Generals’ opinion on promotion was grounded on this 
mechanism of compensation determination. It stated, with reference to the 
compensation provision of § 11: “On the one hand, this provision, without 
more, might be taken to mean merely that the Commission was authorized to 
assess the responsibilities of hearing-examiner positions in the various agencies 
for the purpose. of allocating such positions to their proper classifications. 
. .. The Examining and Placement Division of the Commission points out that 
under the Classification Act of 1923, agencies were authorized to classify posi- 
tions, subject to the final approval of the Commission in some instances, and that 
the Commission had no authority with respect to the classification of field posi- 
tions. The provision of section 11 here under discussion was included, it is 
argued, merely to make clear that it was the Commission that had the authority 
to classify all hearing-examiner positions. This contention does not, however, 
exclude the view that the provision was meant to transfer from the employing 
agency to the Commission the duty to apply the provisions of the Classification 
Act relating to the determination of the compensation and promotion of indi- 
vidual examiners.” Opinion, supra note 75. 

87 See note 59 supra. 


85 “er 42 Srat. 1489 (1923), as amended, 47 Start. 416 (1932), 5 U.S.C. § 664 
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Committees: “The Commission would exercise its powers by classi- 
fying examiners’ positions and . . . shift examiners to superior classi- 
fications or higher grades. . . .” ** The two elements specified here 
by way of which the Commission would do the determining of ex- 
aminer compensation are, again: (1) allocation by the Commission 
of examiner positions; and (2) determination by the Commission as 
to which examiners get increases in compensation. This, then, is the 
way in which the Administrative Procedure Act attempted to estab- 
lish the internal independence of examiners within the framework of 
the civil service system—by calling upon the Commission to determine 
examiner compensation and by minimizing agency influence in the 
determination. And the Commission’s approach to position classifi- 
cation would seem to have applied the required degree of different 
treatment for examiners in contrast to other civil servants. Its 
regulations and its practice both provide for the hearing examiner po- 
sitions to be allocated by the Commission.*® 

As part of the attack on the multi-grade classification practice of 
the Commission, the argument was also made that the Commission 
had failed to determine examiner compensation independently of 
agency recommendations in that it allowed the agencies to set up the 
examiner positions while it confined itself to allocating the positions 


88 See note 64 supra. 

89 In the article by Woodall, supra note 68, at 392-393, the author correctly 
indicates the nature of the change in practice worked by § 11: “The new words 
in the section, which are not found in other statutory enactments are: ‘inde- 
pendently of agency recommendations and ratings.’ It is common to all Federal 
legislation that the Civil Service Commission prescribe the compensation of 
classified personnel by prescribing regulations fixing class specifications. When 
an employee has been classified by an agency, his compensation is thereby fixed. 
The Civil Service Commission approves or disapproves such classification of the 
employee by the agency on the basis of considering its recommendations and 
ratings of the employee. An appeal from the classification by the agency may 
be made by an aggrieved employee. . . . Such an appeal, which for obvious 
reasons, is rarely taken by a Federal employee, is an appeal from his agency’s 
determination of his classification and compensation.” The author then goes 
on to quote from the legislative history that the Commission was to do the 
classifying of positions. He seems to fall into error, however, when he says: 
“The .. . Commission . . . specified the class specifications of positions and left 
the actual classification of hearing examiners in those positions to the various 
agencies exactly as in the case of all other civil service employees of the various 
agencies. The Civil Service Commission does not prescribe the compensation 
of any hearing examiner, either with or ‘independently of agency recommenda- 
tions or ratings.” Jd. at 394. The Commission has gone beyond the stage of 
setting up class specifications for examiner positions and has allocated each 
examiner position which has been established to Classification Act salary grades. 
In the same article, the author quotes the then Executive Assistant to the Civil 
Service Commissioners: “ ‘This Commission has allocated hearing examiner 
positions to the grades deemed appropriate by it, and in this fashion has pre- 
scribed the compensation to be received by the incumbents. . . . this Commis- 
sion has allocated hearing examiner positions . . . based upon the Position 
Descriptions submitted by your agency. . . . this Commission has actually pre- 
scribed compensation for hearing examiner positions by allocating them to 
grades established under the Classification Act....’” Id. at 395-396. 
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to salary grades based on the assignment of duties to the positions as 
described in Position Descriptions submitted by the agencies. Thus, 
it was maintained, the agency really determines the compensation of 
examiners by arranging the duties and functions of their examiner 
positions, and thereby determining the level at which it would be 
classified by the Commission’s allocation action.*° There seems to be 
a suggestion also in the legislative history that the Commission should 
set up examiner positions, in the words: “The Commission might 
consult the agency, as it now does in setting up positions or reclassi- 
fying positions. . . .”* Such an interpretation of this language is 
negatived by the inclusion of the phrase “as it now does” preceding 
the words “in setting up positions.” This indicates that the words 
“setting up positions” referred to the activities of the Civil Service 
Commission in allocating or classifying individual positions, because 
the Commission then did not have the responsibility for establishing 
or defining positions in the agencies. It is also negatived by the in- 
clusion of the phrase “or reclassifying positions” following the words 
“setting up positions.” This indicates that by these words was meant 
the initial classification of positions. Moreover, the above-quoted lan- 
guage is immediately preceded by, and is only an addendum to, the 
sentence in the legislative history explaining how the Commission 
would exercise its powers of compensation determination by the dual 
process of classifying positions and determining increases in examiner 
salaries. The words of the compensation clause do not simply say 
baldly and solely: “The Commission shall determine examiner com- 
pensation.” Rather, reading all its parts together as a single whole, 
it seems to say that the Commission shall carry out a Classification 
Act operation of determining examiner compensation independently 
of any agency influence. Hence, it seems to say the Commission shall 
take over only the agencies’ function under the Classification Act of 
initially allocating positions to salary grades. Even if it were consid- 
ered that the Commission should set up the examiner positions in the 
agencies, this would not help out on the main contention of a single 


90 This attack was leveled most pointedly at the following words written by 
the Commission to Senator McCarran: “The agencies themselves have sole re- 
sponsibility for establishing the positions of hearing examiners, as well as other 
kinds of positions. It was because they, in most instances, established positions 
of varying levels of difficulty, responsibility, and qualification requirements, that 
the Commission placed them in different grades. . . . Where but one or two 
grades were granted, the agencies also established the positions. The grades 
vary in the different agencies because of the difference in the level of difficulty 
of the work. If all examiners are going to be in the same grade, regardless of 
the level of difficulty of the work, their positions should be excepted from the 
Classification Act, and their compensation should be prescribed by a special 
statute.” Hearing Examiner Regulations, supra note 67, at 12. 

91 See note 64 supra. 
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salary grade within an agency. For the Commission, under the com- 
pensation clause, is given the discretion to determine examiner com- 
pensation, a discretion enhanced by being rendered independent of 
agency influence.**? Therefore it could set up positions of varying 
levels of difficulty within an agency. Moreover there is something in- 
consistent between the idea of the Commission setting up positions 
with prescribed duties within an agency and the idea of the Commis- 
sion merely evaluating the average work or average case in an agency 
for purposes of setting a single agency-wide salary. 

Aside from the merits of the classification question, the impediment 
of ripeness rises again to stand in the way of the trial examiners’ 
attack on the Commission’s classification regulation. What was at- 
tacked in the trial examiners case was the Commission’s regulation 
itself; and what was granted in the judgment in that case was the 
invalidation of Section 34.10 of the Commission’s regulations, the one 
on “Compensation.” ** It is true, as the court said in the case: “Plain- 
tiffs challenge the Civil Service Commission’s authority to classify 
them into Grades GS-11 through GS-15. . . . plaintiffs are presently 
in those classifications. . . .” °* But the trial examiners presented no 
individual situations of classifications that had been made; did not 
plead the situations of any particular individuals as being adversely 
affected by classification actions taken or about to be taken. Without 
having individual situations to examine, it cannot be ascertained 
whether any administrative action had been taken that would affect 
the rights of individuals, or whether, indeed, the effect, if any, is ad- 
verse and harmful. In other words, the trial examiners were not pe- 
titioning for the right of any particular individuals, either for them- 
selves or as representatives of a class, to a higher classification or to 
some particular claimed different classification. Their claim was 
simply that all should be given one classification in any one agency, 


92 Indicative of the extent of discretion lodged in the Commission to determine 
compensation by the exercise of its independent judgment is the statement by 
the Attorney General in his comments to Congress on the bill that became the 
Administrative Procedure Act: “I am advised by the Acting Director of the 
Bureau of the Budget that . . . he questions the appropriateness of the inclusion 
of the words ‘independently ‘of agency recommendations or ratings,’ appearing 
after the words ‘Examiners shall receive compensation prescribed by the [Civil 
Service] Commission,’ in section 11 of the bill, inasmuch as he deems it highly 
desirable that agency recommendations and ratings be fully considered by the 
Commission,” Legislative History, supra note 64, at 224. Of course, Congress 
rejected this suggestion, and included the questioned words in the compensation 
provision. 

93 “Plaintiff’s motion for summary judgment will be granted as to Section 

- 34.10 . . . of the regulations... .” Federal Trial Examiners Conference 
v. ” Ramspeck, 104 F. Supp. 734, 741 (D.D.C. 1952). The invalidated provision 
of the regulations is given in 5 Cope Fep. Recs. § 34.10 (Cum. Supp. 1951). 


®4 Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 738 
(D.D.C, 1952). 
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without showing who if anyone would be, and was entitled to be, bene- 
fitted by the equating process. There was no complaint that any per- 
son’s classification or salary had been set wrong in some specified 
particular. 

This difficulty of lack of ripeness is particularly evident in a legal 
action challenging position classification in that it obscures the deter- 
mination of whether a person even has standing, in terms of a legal 
right, to challenge the classification or allocation of a position. Thus, 
in the federal system of personnel administration, a position must be 
classified and allocated to a salary grade before a person can be em- 
ployed into it. It could hardly be maintained that a person, an ex- 
aminer for instance, has any standing or right to challenge the allo- 
cation of a position to a salary grade before ever being in the position. 
Then, after a person is employed into a classified position, a question 
of reclassification of the position he occupies may come up. If the 
position he is in is reclassified, this has the result of setting up a new 
classified position which has no incumbent in it until some one is em- 
ployed into it by appointment or promotion or some other employ- 
ment action. The examiner in the position which is reclassified has 
no right to get employed into the new position. As has been before 
shown, the agency can fill a vacant position by some employment 
action other than promotion. If the position is to be filled by pro- 
motion, then the Commission has the discretion as well as the duty 
to determine the examiner in the agency who is to be promoted.* 
The examiner in the position which is reclassified, having no right to 
the new position which comes out, therefore has no right to have the 
position he is in reclassified or reallocated. Under these circumstances, 
persons have no more standing or rights to assert in the classification 
of positions after they are employed into an examiner position than 
they have before they are employed into it. Indeed, the basic fact of 
federal personnel administration is that the position and the person 
are two different and distinct elements. The compensation a person 
receives is determined by the interaction of the two elements: the 
salary grade of existing positions to be filled, and the qualification and 
approval of the person to fill an existing position with its attached 
salary grade. As to the grade to which a position is classified, a per- 
son has no interest because it has no connection with him. As to 
determining the compensation to be received by an individual, rather 
than the salary grade to be attached to a position, a person would 
have standing to assert rights if otherwise legally entitled. Thus an 
examiner would have rights in the grade-promotion or within-grade 
salary increase phases of the compensation determination process, be- 


95 See Part I of this article at 21 Gro. Wasu. L. Rev. 38, 55-57 (1952). 





214 THE GEORGE WASHINGTON LAW REVIEW 


cause these have to do with the entitlement of examiner individuals 
to compensation. But in the process of position classification or allo- 
cation carried on by the Commission, examiners have no assertible 
rights because this has to do with the position not the person. Thus 
the failure to adhere to the requirements of ripeness, in terms of the 
submission for examination by the court of controversies where ad- 
ministrative action has been applied to particular situations, renders 
it difficult to assess whether the process attacked is subject to chal- 
lenge by particular individuals, or whether it might be one of those 
areas of public administration and executive action in which private 
individuals cannot assert legal rights. 

Moreover, the regulation invalidated here is cast substantially in 
the very terms of the Act itself. The Act says the Commission shall 
determine examiners’ compensation independently of agency recom- 
mendations or ratings and in accordance with the Classification Act. 
The Commission’s regulation says the Commission shall allocate hear- 
ing examiner positions to salary grades in accordance with its prac- 
tices under the Classification Act, and such allocations shall be made 
independently of agency recommendations and ratings. What the 
court’s decision says is that the Commission cannot classify at all, al- 
though the legislative mandate to the Commission is to classify. Even 
under the decision it is recognized as necessary to classify or allocate 
the single grade in an agency under the Classification Act. Yet the 
court has enjoined the application of the very regulation which would 
allow this classification action to be carried out. Again, the court in- 
validated all of Section 34.10 of the Commission’s regulations. But 
part (b) of Section 34.10 merely applies the very instruction in the 
compensation clause of Section 11 that examiners shall receive within- 
grade salary advancements without the requirement of receiving an 
efficiency rating from the employing agency.** This was in no way 
found objectionable by the court in its assessment of the Commission’s 
compensation approaches. Thus evils flow from passing on regula- 
tions rather than passing on individual actions ripe for judicial review, 
and confining judgment to the practices found objectionable in the 
particular operating situation. The way in which courts invalidate 
laws, or other rules of conduct such as regulations, is not by direct 
appraisal of their legality, whether constitutional or statutory. Rather 
it is done by courts adjudicating the rights of persons in particular 
situations where the rule of conduct is applied, from which it is learned 
how the courts will treat the rule if again applied. Thus the courts 
indirectly pass upon the validity of rules by indicating whether it will 
or will not enforce them in particular situations. Here, the court 


®65 Cope Fep. Recs. § 34.10 (Cum. Supp. 1951). 
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passed upon the rule itself, not its application, with the questionable 
results suggested above. If the general rule or regulation, rather than 
its particular application, is to be subject to attack, then it would seem 
that the general inaction of the trial examiners under the regulation 
is also subject to legal condemnation. From 1947 to 1951, the ex- 
aminers failed to make a legal assertion of any rights under the regu- 
lation outstanding throughout that period. “Equity aids the vigilant, 
not those who slumber on their rights.” And the failure to insist on 
ripeness, in terms of the submission of particular situations in con- 
troversy, makes it impossible to determine whether there may have 
been in the particular instances a failure to assert rights that should 
bar a complainant on the principle of laches. 


VI 


ASSIGNMENT: ROTATION OF CASES 


Of course, the court’s determination in the trial examiners case that 
there could be no varying grades within an agency, and that all ex- 
aminers in an agency had to be of the same salary grade, was based 
primarily on the assignment clause in Section 11, that: “. . . ex- 
aminers . . . shall be assigned to cases in rotation so far as prac- 
ticable. ” The court interpreted this to require the absolute 
rotation of all cases by unselected assignment to examiners within an 
agency. From this it would follow that on the average all examiners 
would handle a representative distribution of cases in an agency, aver- 
aging out to the same level of difficulty. Hence under the Classifi- 
cation Act all would be legally entitled to the same salary grade.” 
The Commission, in its hearing examiner regulations, had provided 
that: “Insofar as practicable, examiners shall be assigned in rotation 
to cases of the level of difficulty and importance that are normally 
assigned to positions of the salary grade they held.” ®* Following its 
analysis of the compensation requirement, as calling for classification 
of all positions in an agency to the same grade, the court then de- 
clared: “It also follows that the Commission lacks authority to re- 
quire rotation of cases within an agency only among examiners of the 
same grade in accordance with a prior estimate of the difficulty and 
importance of each case.” °° It becomes necessary, therefore, to assess 
rate of basic compensation which an officer or employee shall receive, (A) the 
principle of equal pay for substantially equal work shall be followed. . . .” 
63 Stat. 954 (1949), 5 U.S.C. § 1071 (Supp. 1952). 

985 Cope Fep. Recs. § 34.9 (1949). This wording was repeated without 


change in the revision of the 1947 regulations which was made in 1951. 5 Cope 
Fep. Recs. § 34.12 (Cum. Supp. 1951). 


99 Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 739 
(D.D.C. 1952). 
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the legal requirement inherent in the assignment by rotation clause, 
because it lies at the foundation of the legal determination on salary 
structure, and because it reflects on the question of how work should 
be assigned to examiners. 

A basic argument that was strenuously pressed against the Com- 
mission’s provision for rotation within grade level of difficulty was 
that it enabled the agencies to affect the compensation of examiners 
through the selective assignment of cases to examiners. Thereby, it 
was urged, the agencies could exercise influence on the examiners in- 
consistent with the internal status of independence of the examiners 
within their agency. That is, the argument ran, agencies could vary the 
level of difficulty of work assigned to a particular examiner through 
the process of making an advance estimate of the level of difficulty of 
cases before assigning them. It was thought the agencies could affect 
the classification level of the position an examiner was employed in 
by affecting the level of difficulty of the work encompassed in this 
position, and they could also affect the opportunities of the examiner 
for increase in compensation through promotion by affecting the level 
of experience he was acquiring in his position. Hence it was main- 
tained, and accepted by the court, that absolute, unclassified, unselec- 
tive rotation of all cases in the agency among all examiners was re- 
quired and was intended by Congress, so as to eliminate all possi- 
bility of agency machination.?” 

In the federal system of personnel administration, particularly as 
applied to hearing examiners, however, the agencies cannot by the 
assignment of work or cases, affect the compensation of examiners. 
True, the agencies, by arranging the assignment of duties to positions, 
can set the position at a higher or lower level of difficulty which will 
be reflected in the classification allocation of the position. But to the 
extent that a position is set up before an examiner is employed into it, 
it does not yet affect the compensation of any examiner. It is obvious 
that the intent of Congress to protect the internal independence of 
examiners has to do with protecting them after they are in an ex- 
aminer position in an agency. Before a person is put into a particular 


100 “Appellees read this to mean that cases assigned for hearing within an 
agency shall, in effect, be docketed regardless of their complexity; that a 
hearing examiner, as he finishes one task, will simply be given whatever case 
happens to be next in line; that since all the examiners within a given agency 
will be doing the same work, any difference in grade classification and pay 
would be not only unfair, but illegal. . . . Underlying this construction of the 
Act is the notion that . . . rotation according to case difficulty . . . will give 
the agencies control over hearing examiners’ compensation and thus destroy 
that independence from agency control which Congress intended the Administra- 
tive Procedure Act to assure hearing examiners.” Judge Bazelon’s dissent, 


Ramspeck v. Federal Trial Examiners Conference, 21 U.S.L. Werex 2046 
(D.C. Cir. July 16, 1952). 
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examiner position the agency obviously does not exert any pressure 
or influence on him through affecting the level of the position. Now, 
after a person is employed in an examiner position, the agency could 
by varying the duties assigned to a position cause it to be reclassified 
to some other grade level. But this does not affect the compensation 
of an examiner who might be in a position which is thus reclassified. 
If the position is reclassified upward, the agency may fill the new 
higher position by some employment action other than promotion. 
If it is to be filled by promotion, the Commission, not the agency, de- 
termines which examiner in the agency is to receive the promotion. 
Thus the agency could not, by giving higher grade work to the po- 
sition occupied by a particular person, exercise favoritism in getting 
that person promoted. Again, it could not, by giving one examiner 
higher grade work and another examiner lower grade work, effect the 
experience qualifications of the one to get promoted ahead of the other. 
For the Commission has made it clear in its pleadings to the court 
that its promotion determinations rest on the way an examiner has 
handled himself in the level of job to which he is assigned and how 
he has handled the tasks given to him in this job. They do not rest 
on the level of cases that may have been assigned to him.’ If the 
position an examiner is in should be reclassified downward, the ex- 
aminer is not demoted with the position. He is entitled to another 


position of the same level in the agency. If there are not enough po- 
sitions on that level to go around among all the examiners employed 
at that level, the examiner to lose his position is determined by im- 


101 See Affidavit of Ernest J. Stocking, attached to Defendant’s Opposition to 
Motion for Preliminary Injunction, Federal Trial Examiners Conference v. 
Ramspeck, 104 F. Supp. 734 (D.D.C. 1952). In this affidavit the Chief of 
the branch in the Commission’s Examining and Placement Division which is 
responsible for evaluating examiners for promotion said: “The numerical rating 
which will be assigned to examiners who are competing for promotion will be 
based solely on their ability to perform satisfactorily the duties of a hearing 
examiner, Among the factors to be considered are ability to preside, to interpret 
and apply law, to analyze and evaluate evidence, to write clearly and concisely, 
to be objective and free from influence, etc. . . . in this examination the. . 
work . . . allegedly performed will have no bearing on the selection of the 

p examiners to be promoted.” The trial examiners had brought in by 
affidavit the case of an examiner who alleged that other examiners in his grade 
had been assigned higher grade work than he, and that therefore these other 
examiners were eligible for promotions of more than one grade while he was 
eligible for promotion of only one grade. In fact, he and the other examiners 
had all been promoted one grade and no more. The Commission in the above- 
mentioned affidavit pointed out that the so-called “Whitten rider,” under which 
federal personnel administration is currently operating, would prevent promotion 
of a person more than one grade in a year, making the point moot. In addi- 
tion, the above declaration of the Commission in its affidavit would bring this 
situation under the rule of ripeness enunciated by the court when it agreed that 
there was a lack of ripeness where: “. . . defendant in open court expressly 
disclaimed any present intention to take the action complained of... .”’ Federal 
Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 738 (D.D.C. 1952). 
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partial reduction-in-force procedures.'°? By the same process, if an 
examiner’s position is reclassified upward and he is not promoted 
into it, he does not automatically lose his job. Thus the agencies can- 
not, by assignment of cases, direct reclassification situations against 
individual examiners, and exercise an effect upon the independence 
of particular examiners.*” 

Aside from the inability of the agencies to affect the examiner, as 
distinct from the position, by the assignment of cases, there is also the 
fact that the Commission’s regulations do require rotation within 
grade level of difficulty, even if not rotation across the whole agency’s 
work. Under this system of classification of cases by salary grade, 
the agencies cannot determine the individual cases to be handled by 
particular examiners any more than they can under a system of abso- 
lute rotation not within grade levels. This would seem to provide 
sufficiently impartial treatment of the examiners in the determination 
of the case assignments, to meet the Act’s objectives of preventing 
agency influence directed at individual examiners. This elimination 
of choice and design in the assignment of cases would seem to provide 
for the level of cases handled by an examiner to average out to the 
same level as that of any other examiner in the same grade. Some 
cases might be higher and some lower than the average level. Indeed, 
the Commission has itself provided that: “A hearing examiner may 
be assigned as a matter of administrative expediency and necessity 
to the hearing of cases at a higher or lower level of importance and 
difficulty than those involved in his regular or normal assignment, but 
only for a minor part of his time.” ?°* But the rotation requirement 
of the Act is not an absolute one; it leaves room for discretion, in- 
herent in the words, “so far as practicable.” It would seem that ro- 
tation within grade sufficiently honored the underlying legislative 
intent of protecting examiner independence, by inducing agency im- 


1025 Cope Fep. Recs. § 34.15 (Cum. Supp. 1951). 

103 One of the complaints by the trial examiners, in connection with the re- 
classification of positions, was that if an examiner moved successfully to have 
his job reclassified by appeal to his agency or the Commission, he might not be 
promoted to the new higher position even if his agency desired to move him up 
with the position. Thus he might win his reclassification appeal, but lose his 
job. Of course, whether or not he lost his job would depend on the operation 
of the reduction-in-force process, as pointed out. As a matter of fact, by the 
very terms of the court’s decision, as will be seen in the subsequent discussion, 
examiners cannot be separated by reduction-in-force because of lack of work. 
Moreover, the fact that his agency could not move him up with his position, as 
it could do in the case of ordinary civil servants, results from the very wisdom 
of the compensation clause. As interpreted by the Attorney General, this gives 
to the Commission, acting independently of the agencies, the duty of determining 
which examiner in an agency shall be promoted to a position, if the agency de- 
cides to fill it by promotion. 

104 Civil Service Commission, Hearing Examiner Series of Class Specifica- 
tions, P-935, March 1947. 
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partiality and fairness. It would seem that it falls well within the 
scope of discretion confided by the “rotation so far as practicable” 
clause. And, it would seem that, if the agencies were failing to comply 
with the regulation of the Commission to assign cases within grade 
by rotation, the point of attack would be the misassignments by the 
agency, rather than the regulation promulgated by the Commission 
for impartial rotation within grade and the system of position classi- 
fication upon which it is based. Hence the point of ripeness for legal 
attack here is not the Commission regulation on classified rotation, 
but the assignment of cases by the agency, if wrongful, arbitrary action 
on the part of the agency can be shown in not assigning cases in rota- 
tion according to the proper grade level of difficulty. 

In the trial examiners case, the court seemed to feel that the agen- 
cies could not properly classify cases by level of difficulty; that the 
standards set up by the Civil Service Commission in its hearing ex- 
aminer class specifications’ to guide agencies in classifying cases by 
grade level were arbitrary and unreasonable; and that the Commis- 
sion had therefore exceeded the bounds of discretion allowed by the 
“rotation so far as practicable” clause, in providing for classified 
rotation by grade. In its decision it treated this at length, seemingly 
as a crucial point on which the decision rested. It said: “The regu- 
lations provide for assignment of cases to examiners on the basis of 
an advance estimate of whether the case to be assigned is ‘moderately 
difficult and important,’ ‘difficult and important,’ ‘unusually difficult 
and important,’ ‘exceedingly difficult and important,’ or ‘exceptionally 
difficult and important.’”?°* The decision then goes on to list the 
characteristics set out by the Commission for consideration in classi- 
fying cases into the above five levels of difficulty, having to do with: 


(a) Whether there are involved: no controverted facts or rela- 
tively simple contested facts; few controverted or compli- 
cated facts; many complicated or controverted facts; nu- 
merous complicated or controverted facts; or, many highly 
complicated or controverted facts. 

(b) Whether, as to proposals made, authority sought, actions 
proposed, or existing rules, practices, rates or violations, 
there are: no objections; few protestations; strong protes- 
tations ; vigorous protestations; or, many vigorous protesta- 
tions. 

(c) Whether the legal, economic, financial or technical questions 
and matters involved are: moderately complex; fairly com- 
plex; complex; extremely complex; or, exceptionally com- 
plex. 


105 [bid. 


106 Federal Trial Examiners Conference vy. Ramspeck, 104 F. Supp. 734, 739 
(D.D.C. 1952). 
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(d) Whether the contentions or issues are: simple; normal ; 
novel; or, many novel. 

(e) Whether the records are: small; relatively small; large; 
extremely large; or, voluminous. 

(f) Whether the effect of the decision is: narrow; fairly wide; 
wide; or, very broad. 


And then the court concludes by saying: 


These general criteria are supplemented with brief summaries of 
actual cases which are deemed by the Commission to illustrate 
the difficulty and importance of the class of cases involved. 

The vagueness and lack of objectivity in these criteria is ap- 
parent from a reading of them. What rational distinction can be 
drawn between “extremely” complex legal questions and “‘excep- 
tionally” complex legal questions? How can one measure the 
vehemence of protestations so as to distinguish “strong” protes- 
tations from “vigorous” protestations, especially in advance of 
the hearing at which the protestations are to be urged? The 
regulations leave these and many similar questions unanswered. 
A practical illustration of the uncertainty of these criteria is 
found in an affidavit of plaintiff Curtis C. Henderson in which 
he deposes that an audit by the Civil Service Commission of work 
being performed by examiners in his agency disclosed that four 
GS-11 examiners were doing work of a level of difficulty and im- 
portance equal to GS-13 examiners, and that a GS-12 examiner 
was doing work of a level of difficulty and importance equal to 
GS-14 examiners." 


The startling thing about this aspect of the opinion is that it is an 
attack really on the technique of work classification, the basic foun- 
dation underlying the classification approach to setting salaries of 
public positions, and considered generally one of the most important 
modern-day advances in public personnel administration. The diffi- 
culty with the court’s approach here is that it expects too much, too 
great a precision, out of this technique. There is nothing more arbi- 
trary or unreasonable about the standards for classification of hearing 
examiner work than the classification standards in use for the several 
million other federal positions which are applied day in and day out 
without legal question. In fact, it is a characteristic of the work classi- 
fication approach that it is difficult to clearly spell out precisely de- 
fined standards of evaluation. There are no uniform units of measure 
that can be applied. All that is called for is a relative evaluation, a 
comparative evaluation of work in terms of general degrees of diffi- 
culty. This approach of relative, comparative evaluation is one that 
is often used in the processes of personnel administration, which deal 
with human beings who refuse to exhibit conduct sufficiently uniform 


107 Jd. at 740. 
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to be evaluated by standard units of measure. It is applied, for ex- 
ample, in the process of efficiency rating as the most useful available 
tool of assessment. It is being offered more and more as a substitute 
for the numerical rating approach in the civil service process of quali- 
fications examining, because of the false appearance of mathematical 
precision of this latter approach.*°* The classification standards ex- 
pressed by the Commission represent merely an attempt to convey 
some conceptual patterns that will induce some relative uniformity in 
the mental identification of comparative degrees of difference in work 
difficulty, as reasonably as the inexact nature of the material at hand 
will allow.*°* If, in reducing these standards to words, the product 
seems vague and not objectively certain,’’® it is because the material 
is vague; if it seems bureaucratic and foolish, it is because of the 
limitations of language.*** But this is a far cry from saying it has 
overstepped the bounds of reasonableness. In fact, how can the sys- 
tem of classifying work into levels of difficulty be said to be arbitrary 
or unreasonable when it is based on the same distinctions and differ- 


108 See, for example, the recommendation that hearing examiners be rated 
for civil service examination purposes “. . . in categories such as ‘outstanding,’ 
‘well qualified,’ ‘qualified,’ and ‘unqualified,’ as recommended by the Hoover 
Commission.” Fuchs, The Hearing Examiner Fiasco Under the Administrative 
Procedure Act, 63 Harv. L. Rev. 737, 767 (1950). See also the indication that 
such was the practice of the Board of Legal Examiners of the Civil Service 
Commission in compiling registers for lower-grade legal positions based upon a 
competitive examination. Ibid. 

109 This is illustrated by the following passage in Woodall, supra note 68, 
at 398: “Grade P-8, being the top extreme in the cases of each agency, this 
means, as clearly indicated by the specifications (whether or not fully adequate 
adjectives are used as distinctions) that P-7 is medial in position between P-6 
and P-8, while P-6 represents a normal difficult standard. P-5 and P-4 indicate 
two degrees of simple cases. Under the foregoing regulations fixing specifica- 
tions, the Civil Service Commission has provided for each grade illustrative ex- 
amples of proceedings digested from actual cases of the various agencies. These 
make concrete the specified distinctions between grades.” 

110 In commenting on the trial examiner case in his column on civil service 
matters, Mr. Cramer said: “In his recent decision . . . District Federal Judge 
Bolitha Laws also took a hefty swing at Civil Service Commission gobbledegook. 
. . . he heaped ridicule on the gobbledegook-laden criteria by which CSC had 
assigned examiners to the five grades.” Washington Daily News, March 19, 
1952, p. 2, col. 1. 

111 Sen the proposition, put by the court’s opinion, of trying to measure the 
vehemence of protestations in advance of the hearing at which the protestations 
are to be urged is not so foolish as it might seem at first blush. It is only a 
question of making a general guess at what will manifest itself in the case 
based on knowledge of previous similar cases; a matter of exercising informed 
judgment. The Interstate Commerce Commission, in its Brief as Amicus Curiae, 
pp. 21-22, Ramspeck v. Federal Trial Examiners Conference, 21 U.S.L. WEEK 
2046 (D.C. Cir. July 16, 1952), “Contrary to the finding of the lower Court, 
it is possible for one who assigns cases to determine in advance of the hearing 
that the application by a motor carrier to serve an off-route point is a simple 
case, and a general investigation into the level of rail rates throughout the 
Country is a case of outstanding difficulty and importance. We submit that 
there are different grades of cases handled by the Interstate Commerce Com- 
mission and that with relatively few exceptions the difficulty and importance of 
the cases are known in advance of the hearing.” 

7 
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ences in degree as Congress enacted in the Classification Act? In the 
Classification Act, Congress set up a structure of General Schedule 
grades from GS-1 to GS-18, including the same GS-11 to GS-15 
grades that examiner work is classified into. And, in laying down the 
criteria describing and distinguishing each grade, Congress used much 
the same comparative adjectives for differentiating degrees of diffi- 
culty as the Commission has used in connection with classifying hear- 
ing examiner work."** If the argument of unreasonableness is ad- 
dressed to the more detailed and specific guides attempted to be laid 
down by the Commission specifically for hearing examiner work, then 
it may be said that the Commission is doing nothing more than what 
Congress mandated it to do. Congress said in the Classification Act 
that: “The Commission . . . shall prepare standards for placing 
positions in their proper classes and grades,” *** and that these stand- 
ards shall be published so “. . . that the resulting position-classifica- 
tion system can be used in all phases of personnel administration.” *** 
Moreover, it was the very regulation itself, the system for classifying 
examiner work by grade level of difficulty, that was invalidated and 
enjoined by the court’s opinion and decision, not the allegedly faulty 
standards and practices under the regulation as exhibited in particular 
actions ripe for judicial review. If the argument of unreasonableness 
is addressed to the idea that the Classification Act standards and cri- 
teria are inapplicable to hearing examiner work, then it must be no- 
ticed that Congress certainly confided sufficient administrative dis- 
cretion to cover this determination when it said, first that rotation 
should be “so far as practicable,” and secondly that compensation of 
examiners should be determined in accordance with the Classification 
Act, with its principle of classifying work according to level of diffi- 
culty.?*° 


11263 Strat. 959 (1949), 5 U.S.C. § 1112 (Supp. 1952). 

11363 Strat. 957, 5 U.S.C. § 1094(a) (Supp. 1952). 

11463 Strat. 954, 5 U.S.C. § 1071 (Supp. 1952). 

115 The argument on the inapplicability of work classification to examiners 
was made by Senator McCarran in his letter of September 6, 1951 to the 
Commission: “It also appears that the proposed . . . regulation is geared to 
the conventional civil-service concept of job classification and the theory that 
these administrative proceedings can be easily categorized according to diffi- 
culty. This is a false premise. . . . The theory behind section 11 of the Act 
is that litigants are entitled to have examiners of the highest degree of 
competence, and I am sure Congress intended no distinction between litigants 
with big cases and litigants with little cases. . . . Statutory hearings, whether 
in the field of rule making or adjudication, must generally conform to accepted 
modes of receiving proof and of testing proof. How can these hearings and 
adjudications be classified objectively in advance for assignment if there be 
numerous divisions? Can it be foretold in advance whether the case will be 
well presented, or if its camplexity will remain fixed?” Hearing Examiner 
Regulations, supra note 67, at 8-10. This idea may have been adopted from 
the following observations: “The application to the fixing: of compensation of 
‘examiners’ of the Classification Act of 1923, as amended, is wholly unrealistic 
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Indeed, it seems that the provision for rotation within grade is not 
only a non-arbitrary exercise of discretion within the scope intended 
by Congress, but it goes even further in the direction of requiring 
rotation than Congress appears to have intended. Congress’ intent is 
stated in the report of the Senate Judiciary Committee as follows: 
“The requirement of assignment of examiners in ‘rotation’ prevents 
an agency from disfavoring an examiner by rendering him inactive,” 
to which the House Report adds: “. . . although examiners may be 
permitted to specialize and be assigned mainly to cases for which they 
have so qualified.” **® The Attorney General in his analysis of the 
rotation language in the bill said: “To insure equality of participation 
among examiners in the hearing and decision of cases, the agencies 
are required to use them in rotation so far as may be practicable.” +" 
The rotation provision therefore is addressed at guarding the inde- 
pendence of examiners by protecting them against the administrative 
discrimination of not being utilized fully as a recognized and respected 
member of the staff.1** It does not say that cases shall be rotated; 
it says only that examiners shall be rotated.“® Every time an ex- 


and has producd a mirage of classification distinctions. In every Federal 
agency experience under the Act has established that the class specifications 
differentiating (in words but not in reason) the grades . . . are without prac- 
tical reality. It is common knowledge that any ‘examiners’ who by experience 
and training are qualified (as has been demonstrated by many years of hearing 
and reporting cases) to preside in hearings and decide proceedings generally 
classifiable as . . . having relative complexity . . . can with equal certainty 
hear and decide any cases that come before his agency. . . . the Classification 
Specifications (P-939) promulgated by the Civil Service Commission bog down 
in a morass of adjectives. A volume could be written proving what is already 
obvious to those who know by the doing . . . only an omniscent person could ac- 
curately assign ... cases to. . . examiners under the adjective-loaded specifica- 
tions promulgated by the Civil Service Commission. . . . Even post-hearing and 
post-decision analysis of cases into the compound-adjective categories is by no 
means definitive of relative actual difficulty or importance. . .. It is but natural 
that the Civil Service Commission has refrained from attempting to carry out the 
compensation provision of Section 11 of the Act. It has no special competence 
in that field.” Woodall, supra note 68, at 404-406. But clearly, if the discretion 
confided by Congress extends to classifying the work of examiners into two de- 
grees of relative difficulty, as proposed by Woodall and Senator McCarran, it also 
extends to classification or sub-classification into five degrees, without passing 
out the bounds of some area of reasonable action. 

116 J egislative History, supra note 64, at 215, 280. 

117 Jd. at 231 and 414. 

118 “Nor can he be relegated to the sidelines upon showing independence which 
offends those who are in powerful positions, for all cases must be assigned to 
Examiners in rotation.” Rossman, The Spirit of Laws: The Doctrine of Sep- 
aration of Powers, 35 A.B.A.J. 93, 96 (1949). 

119 The statement in the court’s opinion in the trial examiners case that: 
“Cases shall be assigned to hearing examiners in rotation, so far as practicable” 
is not a rendering of the way it is said in the Act. Federal Trial Examiners 
Conference v. Ramspeck, 104 F. Supp. 734, 737 (D.D.C. 1952). Nor is it 
accurate to say: “Within each agency cases were generally to be rotated so 
that agency influence could not be made effective through assignment of cases.” 
Thomas, Selection of Federal Hearing Examiners: Pressure Groups and the 
Administrative Process, 59 Yate L.J. 431, 432 (1950). 
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aminer finishes a case he must be assigned another case; he cannot 
be kept idle while others are assigned cases, so far as practicable. This 
intent is fully complied with if an examiner, when it is his turn to be 
assigned another case, is assigned one at the level of difficulty of the 
salary grade at which he is being paid. 

Moreover, the rotation provision is an extremely unusual one as 
far as judicial and semi-judicial functioning are concerned. Its first 
appearance in the long legislative history behind the Administrative 
Procedure Act was in the bill as reported by the Senate Judiciary 
Committee on November 19, 1945.17° It seems therefore to have had, 
in the mind of Congress, a strictly limited function. There is nothing 
in it which says an agency cannot select cases to assign to an examiner 
when by rotation he comes up for assignment of a case.’** Indeed, 
the ability to select cases for assignment to examiners is an important 
mechanism in the agency processes of good management and efficient 
utilization of examiners. It makes possible specialization by examiners 
and greater competence in the handling of particular types of proceed- 
ings.’*? It allows on-the-job training for the progressive development 


120 See Legislative History, supra note 64, at 187 et seq. 

121 This was well stated during the institute on the Administrative Procedure 
Act at New York University Law School, Fep—ERAL ADMINISTRATIVE PROCEDURE 
Act, op. cit. supra note 66, at 535-536. 

“Question: Somebody raised a question the other day about Section 11 (not 
here) which I had not thought of and that is the provision for assigning cases 
in rotation so far as practicable. 

“I would like to know what you think about what ‘so far as practicable’ 
means. Does it mean that if an agency has a great variety of cases and they 
find it desirable to have examiners specialize, or in a particular difficult case to 
assign that very difficult case to the examiner who happens to be clearly most 
capable, that it would be unable to do so, or does this require a mechanical 
rotation of the kind which you certainly would not have in the District Court 
here, for instance, where cases would be assigned to judges somewhat according 
to their capabilities or in the state courts where judges are assigned a special 
term according to their capabilities in the judgment of the higher court? 

“Mr. SELLERS: It seems to me that you have to construe the phrase ‘so far 
as practicable’ in terms of the obvious concept in which the entire section is 
framed; namely, that the agency shall not by the exercise of supervisory power 
punish an examiner because he has ruled against them in a given case or single 
him out, and that sort of thing. Obviously, however, it was not intended to 
apply a purely mechanical rule on the agency and prevent it from classifying its 
examiners according to types of work that it had to perform. In the Depart- 
ment of Agriculture, for example, this would not be required because there 
may be some examiners there who know a great deal about a given Act but 
who know very little about some other Act and so on. In such instances, the 
Department may take into consideration the particular expertness of the 
respective examiners and make assignments accordingly. That, as far as I 
would interpret it, would be perfectly permissible under the Act provided that 
it was clear that, in the type of assignments that were made, they were not 
based upon considerations other than the capabilities of the examiners in 
question.” 

122 Especially is this important where agencies carry on diverse functions. 
The Interstate Commerce Commission stated in its brief in the Court of Ap- 
peals: “The work of the Interstate Commerce Commission is administered by 
bureaus set up along functional lines to deal with the complex functions of the 
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of a competent corps of examiners.’** It leaves room for the exercise 
of an administrative discretion to assign particular cases in accordance 
with the particular experience and expertness of examiners; to assign 
the unusually important and difficult cases to those whose competence 
will most insure an able handling, while assigning the more simple 
cases to the ones with commensurate current ability. It provides for 
economical management by way of organizing work into levels of 
difficulty and paying accordingly.1** It provides for the relative 
efficiency of geographical organization of work, either in terms of 


Commission. As the need for additional examiners arose in a particular bureau, 
additional examiners generally were employed and assigned to the bureau and 
trained in the bureau’s work. At times examiners in one bureau were trans- 
ferred to other bureaus, but in the main, the examiners in each of the bureaus 
are specialists in that bureau’s work. . . . the Interstate Commerce Commission, 
after passage of the Administrative Procedure Act, continued to rotate its cases 
among examiners along functional lines and according to the level of difficulty 
and importance of the cases.” Brief, supra note 111, at 7, 24. The diversity 
in the safety and economic hearings over which the Civil Aeronautics Board 
hearing examiners preside was pointed out in the 1941 hearings. Hearings, 
supra note 79, at 644-645. 

123 The Solicitor for the Association of American Railroads, in the 1941 
hearings, spelled out an especially convincing case for the on- -the- job training 
approach of the Interstate Commerce Commission: “Salaries for hearing 
commissioners would be fixed for the entire term, except as modified by general 
readjustments, thus precluding gradations according to varying degrees of ability 
and destroying the general system long prevailing with the Commission of ap- 
pointing examiners at relatively low salaries and promoting them as their skill 
increases and they are entrusted with more important work. .. . The Commis- 
sion has demonstrated its ability to develop a staff of highly competent hearing 
examiners. . . . Looking to the future it seems almost certain that the Com- 
mission would be severely handicapped in its efforts to develop skillful and 
experienced hearing officers. It now obtains young men from its own force 
or through competitive examination, subject to civil-service requirements, and 
their advancement depends upon experience and proven ability. There is one 
other consideration to which reference should be made. The work of a 
hearing officer for the Interstate Commerce Commission is highly specialized. 
It requires not only much technical knowledge and experience within a special 
field but involves a great deal of drugery and detail. There are many features 
of it which would not be attractive to a man of middle age whose previous 
work has been of a different character. For duties of this kind, it is ordinarily 
better to train and develop men within an organization rather than to attempt 
to obtain them from outside sources and put them at once in positions of power 
and responsibility. Jd. at 912, 913. The President of the Association of Inter- 
state Commerce Practitioners echoed this. Jd. at 873, 875, 876. 

124A Securities and Exchange Commissioner stated in the 1941 hearings: 
“Our observation leads us to believe that the sliding scale is the more sensible 
arrangement, because there are some of our cases that are not of the same 
difficulty as others. It has been our experience that men of less experience 
and less ability can handle those types of cases... .” Jd. at 354. And the 
General Solicitor of the National Assocation of Railroad and Utilities Com- 
missioners said: “. . . in no respect has the Interstate Commerce Commission 
been more strikingly successful than with respect to its examiners and its hear- 
ing procedure. The Commission has been able to attract and hold a staff of 
examiners who have done their work remarkably well. The Commission’s 
examiner service is a graded service. . . . The recommendation of our associ- 
ation is .. . to leave undisturbed a system ‘which works so well as the examiner 
system of the Interstate Commerce Commission, and . . . permit the maintenance 


of a similar system by each of the other Federal regulatory commissions.” Id. at 
1116-1117. 
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planned itineraries covering hearings on a number of cases, or in 
terms of stationing hearing examiner at points covering particular 
geographical areas. It allows for administrative flexibility in terms of 
giving priority to some cases above others in accordance with the re- 
quirements of proper scheduling.'*® 

It hardly seems possible that Congress, by a clause apparently in- 
serted as an afterthought, expressed in terms of an assignment of 
examiners rather than of cases, and qualified by an allowance of dis- 
cretion for practicability, meant to forbid consideration of these factors 
of administrative efficiency, economy and effectiveness.'*® Yet the de- 
cision of the court in the trial examiners case leaves no room for any 
administrative discretion in these regards, not even for such common- 
sense factors as geographical arrangement of cases, or functional 
specialization, or honoring the legal mandate to expedite certain cases. 


125 The Interstate Commerce Commission called attention in the Court of 
Appeals to the fact that: “Many Interstate Commerce Commission cases re- 
quire expedited handling. The Commission may suspend the effectiveness of 
proposed rates for 7 months only and for this reason investigations into sus- 
pended rates must be given precedence. With respect to such proceedings the 
Congress in Section 15(7) of the Interstate Commerce Act requires that ‘the 
Commission shall give to the hearing and decision of such questions prefer- 
ence over all other questions pending before it and decide the same as speedily 
as possible.’ Some proposed acquisitions and mergers must be handled promptly 
in order to preserve the carrier’s properties. A large backlog of unheard 
cases has been built up. If there must be an absolute rotation of cases in the 
order in which they are filed or are ready for hearing, the Commission could 
not give the precedence to investigation and suspension cases required by the 
statute or to other proceedings which should be decided promptly.” Brief, supra 
note 111, at 26. 

126 Judge Bazelon displays a lively regard for these administrative needs in his 
dissent: “I cannot find in the simple congressional directive of assignment ‘to 
cases in rotation so far as practicable . . .? an intent to enact appellees’ far- 
reaching proposals. Freezing all examiners within an agency into one grade 
and mechanical assignment of cases would go a long way toward dissipating 
the administrative expertise upon which courts now rely in giving deference to 
administrative judgments. For usually it is through long experience in a 
particular field that expertness is acquired. Yet under the appellees view, 
specialization by hearing examiners would depend, in large part, upon chance 
in the assignment of cases. Anomalous results would follow. In the Civil 
Aeronautics Board, for example, an ex-pilot who has heard nothing but airman 
certificate cases might suddenly find himself at sea in an intricate corporate 
control relationship case under § 408 of the Civil Aeronautics Act. And a fresh- 
man Interstate Commerce Commission hearing examiner who has dealt only 
with simple route extensions might be saddled with the great responsibility of a 
rate-making case with nation-wide implications. . . . [Congressional] reports 
clearly recognize that individual ability and specialization were not to be 
abandoned as a part of the pattern of expertise so vital to the administrative 
process.” Ramspeck v. Federal Trial Examiners Conference, 21 U.S.L. WEEK 
2046 (D.C. Cir. July 16, 1952). Congress has manifested an active interest in 
the administrative economy aspects of hearing processes. When the Supreme 
Court decided that proceedings in connection with aliens had to be conducted 
under the Administrative Procedure Act, the Congress enacted an appropriation 
rider excluding such proceeding from the Act to save the added expense of 
conducting proceedings. There are no inconsequential amounts involved in 
such matters. Congress estimated it had saved by this rider the sum of 
$3,980,000 in part of one fiscal year, and mention was made of an added cost 
that might eventually run as high as 25 to 30 million dollars. See H.R. Rep. No. 
2987, 81st Cong., 2d Sess. 13 (1950). 
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In the court’s opinion, the words “‘so far as practicable” in the assign- 
ment by rotation clause offer no room for administrative flexibility in 
the assignment of case. The court treated these words as relating only 
to exigencies such as illness of examiners, disqualification, or unavaila- 
bility by reason of unforeseen length of hearings or for other reasons. 
Hence it related these words to factors of practicability having to do 
only with examiners, not cases. Hence, also, it really provided un- 
witting recognition of the fact that the assignment by rotation clause 
applies only to the assignment of examiners not the assignment of 
cases. Underlying the approach of the court was the idea that ex- 
aminers could handle any kind of situation, no matter how novel, and 
could study, analyze and solve the problem involved without the aid 
of specialized expertness; that an examiner was competent to handle 
any level of case and should therefore be assigned cases as the cases 
came up in turn.’** That is fine for a courtroom situation. There the 
judge is specialized by training in a wide but common body of prin- 
ciples and approaches. He applies these from a position of presumably 
the utmost impartiality, to some incident between two parties in an 
adversary relationship. It is not so applicable, however, to an execu- 
tive action situation. There expert specialization must be applied to 
a diversity of complex and technical situations touching broad eco- 
nomic, technological, scientific, or sociological areas. There, also, the 


presiding officers are personnel occupying positions in an administra- 
tive management structure erected to effect affirmative public policies, 
which may affect private rights by governmental action in a normally 
non-adversary situation. 

In the trial examiners case, the court, speaking of the assignment 
of cases, said: 


There can be no question that if the regulations make possible 
the participation of a litigating agency in selecting or avoiding 
any trial examiner, they offend the Act. It is equally without 
question that the nebulous and subjective character of the cri- 
teria makes it possible for the one who assigns cases to select and 
avoid particular examiners in making assignments, and that the 
failure to specify who shall apply the criteria makes possible the 
participation of litigating agencies in such selection and avoid- 
ance. . . . The regulations themselves must be clear and definite 
in putting the power of assignment beyond the control or sug- 
gestion of litigating agencies.'** 


127 It was argued that the phrase in Section 11 referring to the appointment 
of “qualified and competent examiners” required that all examiners be of the 
same level of ability. As Senator McCarran put it: “First, the Administrative 
Procedure Act contemplated that all examiners should be superior, not that there 
should be gradations such as inferior, satisfactory, or superior examiners.” 
Hearing Examiner Regulations, supra note 67, at 10. 

128 Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 740 
(D.D.C. 1952). 
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But the Act does not say the agencies shall not assign cases as they 
have always done. It leaves the examiners as employees of their 
agency, subject to the administrative supervision of their agency ex- 
cept that they cannot be subject to the supervision of any investigative 
or prosecuting official of the agency. Neither in fact nor under the 
concept of the Act is an agency a litigating party. Only the investi- 
gative and prosecuting personnel are invested with the litigious char- 
acter, at least for purposes of separation of functions under Section 5 
of the Act. The Act does not say, or imply from anything else said 
in it, that agencies shall no longer assign cases. It does not give to 
any other party, such as the Civil Service Commission, the function 
of assigning cases. Hence the agency must assign cases. The question 
that remains is whether the agency, through its power of assigning 
cases to examiners, can violate rights of the examiners. Since, as 
pointed out, Section 11 of the Act does not say how cases shall be 
assigned, but only how examiners shall be utilized, the examiners have 
no rights specifically given by the Act itself which they can assert 
as to the way the assignment of cases shall be carried out. Nor, as 
has been indicated, can agencies through assignment affect the inde- 
pendence of examiners by exercising any effect on the compensation 
of examiners. Examiners therefore have no rights affected by the 
assignment of cases by the agencies. As to whether the agencies 
through their power of assignment of cases can select examiners to 
hear cases who will favor the agency, this would be a matter to be 
asserted by parties litigant before the agency whose rights would be 
affected by an unfair hearing. No rights of the examiner in any of 
the processes of personnel administration are affected by any agency 
abridgement of impartiality here. Nor does the power of assignment 
actually afford the agency an opportunity to select examiners who will 
favor the agency in conducting a hearing, because presumably the 
other various mechanisms for rendering an examiner independent of 
agency pressures have rendered him impartial. If these mechanisms 
have failed to render him impartial, he would favor the agency in any 
case regardless of selectivity by the agency in the assignment of a case. 

Not only does the Act speak alone of the assignment of examiners 
to cases in rotation, but the Civil Service Commission regulation is 
cast in the same language. It says: “Insofar as practicable, examiners 
shall be assigned in rotation to cases of the level of difficulty and im- 
portance that are normally assigned to positions of the salary grade 
they hold.” 1° The injunction in the decision is hence against a regu- 
lation cast practically in the exact terms of the Act, except that the 
phrase “insofar as practicable” is put before rather than after the 


1295 Cope Fep. Recs. § 34.12 (Cum. Supp. 1951). 
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phrase calling for assignment of examiners by rotation. The phrase 
“to cases of the level of difficulty and importance that are normally 
assigned to positions of the salary grade they hold” which is added has 
the effect only of delimiting the cases to which they are to be assigned, 
rather than in any way changing the requirement of assignment of 
examiners in rotation. The court has not ruled on the application of 
the assignment process in any particular case. In fact, the provision 
on assignment in the Act is really directed at the agencies, who do 
the assigning of cases; it is agency action in some specific application 
of its assignment power which is the point of ripeness for review by 
a court. The court, in invalidating the Civil Service Commission 
regulation as such, has provided no guide to the agencies as to how 
to rotate cases, because the Civil Service Commission regulation spoke 
only of assignment of examiners. 


VII 


SEPARATION: REMOVAL AND REDUCTION IN ForRCE 


Section 11 of the Administrative Procedure Act provides that: 
“Examiners shall be removable by the agency in which they are em- 
ployed only for good cause established and determined by the Civil 
Service Commission . . . after opportunity for hearing and upon the 


record thereof.” The Commission’s regulations on hearing examiners 
provided for three types of involuntary separations of hearing ex- 
aminers: (1) dismissals, or removals at the request of the Commis- 
sion for violating the Civil Service Act, Rules or Regulations; (2) re- 
movals by the agency in accordance with procedure of Civil Service 
Commission hearing as specified under Section 11; and (3) reduc- 
tions in force, basically under the Commission’s regulations for reduc- 
tions in force of ordinary civil servants upon the occasion of a decline 
in the work of an agency, with some modifications for the hearing 
examiners.4*° The court in the trial examiners case decided that: 
. . the provisions of the regulations authorizing separation of 
hearing examiners by reductions in force . . . are contrary to section 
11 of the act.” 5% 

The court’s determination that reductions in force are governed by 
the provision for removals only for good cause, flies in the face of a 
consistent legal distinction between removals for cause and reductions 
in force. Thus in the Veterans’ Preference Act of 1944, Congress 
clearly recognized the difference between removal for cause and re- 


1305 Cope Fep. Recs. §§ 34.14, 34.15 (Cum. Supp. 1951). 


131 Federal Trial Examiners Conference vy. Ramspeck, 104 F. Supp. 734, 740- 
741 (D.D.C. 1952). 
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duction in force, by speaking separately of each of them. In Section 
14 of that Act, Congress provided that: “No permanent or indefinite 
preference eligible . . . shall be discharged . . . except for such 
cause as will promote the efficiency of the service. . . .” *** Then in 
Section 12 of the same Act, Congress erected, side by side with this 
removal for cause regulation, a system for “reduction in personnel” 
covering preference employees.*** Congress seemed quite automati- 
cally to accept the two as different and non-competing methods or 
occasions for separation, which reflects upon the limited usage that 
Congress must have had in mind when it enacted the Section 11 pro- 
vision for removals for good cause. The federal courts have recog- 
nized this distinction between the two processes under this Act also. 
Thus in a case where veteran employees separated on account of re- 
duction in force thought they were entitled to the period of notice 
prescribed under the section of the Veterans Preference Act having 
to do with discharge for cause, the court clearly noted the distinction 
between the two different proceedings, saying: “However, that sec- 
tion relates to discharges for cause, and the complaint itself alleges 
that the plaintiffs were ‘not separated for cause’ but ‘on account of 
the reduction in the force. . . .”” 1%4 

Again, Congress provided in Section 6 of the Act of August 24, 
1912: 


That no person in the classified civil service of the United States 
shall be removed therefrom except for such cause as will promote 
the efficiency of said service and for reasons given in writing, 
and the person whose removal is sought shall have notice of the 
same and of any charges preferred against him . . . and also be 
allowed a reasonable time for personally answering the same in 
writing . . . and . . . reasons for removal . . . shall be fur- 
nished to the person affected upon request. . . .1°° 


In the case of Longfellow v. Gudger,** a surplus employee had been 
discharged without any charges being preferred in accordance with 
the above statutory provision. The Court of Appeals of the District 
of Columbia held that it was not necessary to prefer charges against 
the employee, but that the proceeding could be under the then appli- 
cable reduction in force statute and processes. The court said: “The 
charges referred to in the Act of August 24, 1912, . . . obviously 
relate to charges against an employee whose conduct is claimed to be 
‘detrimental to the maintenance of discipline or prejudicial to 
132 58 Strat. 390 (1944), as amended, 5 U. r; f a 863 (Supp. 1952). 
133 58 Strat. 390 (1944), 5 U.S.C. § 861 
134 Ashley v. Ross, 191 F.2d 655, 656 (De ota 1951); followed in Fass v. 
Gray, 197 F.2d 587, 592 (D.C. Cir. 1952). 


135 37 Srat. 555 (1912), as amended, 5 U.S.C. § 652 (Supp. 1952). 
136 16 F.2d. 653 (D.C. Cir. 1926). 
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the service,’ . . . and do not relate to one whose discharge is based 
wholly upon the fact that he is ‘surplus.’ ” *** 

The argument that the trial examiners are not subject to reduction 
in force is founded in part upon the idea that the term “good cause” 
in Section 11 is not the equivalent of “cause as will promote the 
efficiency of the service,” and that, therefore, the recognized legal dis- 
tinctions between separation for cause and separation upon reduction 
in force do not apply. In the words of Judge Bazelon: “ ‘Good cause,’ 
under this view, means no more than ‘a personal shortcoming—mal- 
feasance, incompetence, or some kindred disqualification . . .’” (cit- 
ing Brief for Appellees, p. 36).*** But it would seem that the term 
“cause as will promote the efficiency of the service” also applies to 
personal shortcomings, which affect the efficiency of an office, as is 
clearly indicated in the above quotation from the Longfellow case. 
Hence the word “good” in “good cause” would seem to be nothing 
more than a summation of the words “as will affect the efficiency of 
the service” modifying the term “cause.” More important, it was 
argued that the wording of Section 11 allows an examiner to be re- 
moved only for good cause; that reduction in force is not addressed 
to personal shortcomings and hence could not serve as the good cause 
legally required; and that the situation is different from those obtain- 
ing under the legal interpretations cited above in that in those cases 
there was present a statutory provision for reduction in force, and the 
only question was whether there had to be a compliance with the 
specified procedure of not removing a person except after charges for 
cause. First, it may be noted that the structure of the removal pro- 
vision in Section 11 is substantially the same as that involved in the 
above cases. Although it does not speak in terms of “no removal ex- 
cept for,” it says the direct equivalent when it speaks of “removal 
only for.” Moreover, it contains the same elements as those involved 
in the provisions in the above cases. That is, it speaks of removal for 
good cause upon determination by the Civil Service Commission after 
hearing. It does not say merely that examiners can be removed only 
for good cause. Rather, read as a whole it spells out the method of 
determination of cause for removal. Hence, the distinction made in 
the cases above between proceedings under removal provisions and 


137 Jd. at 656. In an earlier case predating the Act of August 24, 1912, where 
the question was whether a person’s services could be terminated for lack of 
work, the Court of Claims said: “In the opinion of the court the civil-service 
laws and rules thereunder of the President were enacted and promulgated to 
prevent the discharge of employees whose services are needed but who may be 
discharged because of other considerations than the welfare of the public 
service.” Brown v. United States, 39 Ct. Cl. 255, 256 (1904). 

138 Ramspeck v. Federal Trial Examiners Conference, 21 U.S.L. WEEK 2046 
(D.C. Cir. July 16, 1952). 
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proceedings under reduction in force provisions is valid for purposes 
of interpreting the “good cause” clause of Section 11. While it is true 
that reduction in force is not included in the concept of good cause, 
this is because it is not included in the concept of cause at all; it has 
nothing to do with good cause or bad cause. Reduction in force is, 
in personnel administration, an entirely separate process from removal 
for cause. In removal for cause, the position remains but the indi- 
vidual in it is removed for reasons of a personal nature. In reduction 
in force, the position no longer exists; the person is not removed from 
a position the work of which still remains to be done. The separation 
of the individual is for organizational reasons. 

That Congress, in providing for removal of examiners for good 
cause, intended reductions in force to coexist as a method of separa- 
tion, just as in the cases above, may be seen from a consideration of 
the legislative history. The report of the Senate Committee on the 
Judiciary says that the Act: “. . . relies upon independence, salary 
security, and tenure during good behavior of examiners within the 
framework of the civil service. . . .” **° This indicates that the good 
cause phrase of the Act was meant to cover only matters of conduct, 
and had nothing to do with matters of office organization such as 
tailoring the work force to the workload. Again, the Senate report 
says: “Recognizing that the entire tradition of the Civil Service Com- 
mission is directed toward security of tenure, it seems wise to put 
that tradition to use in the present case.” *° And on the floor of the 
House, Representative Walter, actively involved in the movement for 
an act reforming federal administrative procedure, explained : 


If there be any criticism of the operation of the civil-service 
system, it is that the tenure security of civil-service personnel is 
exaggerated. However, it is precisely that full and complete 
tenure security which is widely sought for subordinate adminis- 
trative hearing and deciding officers. Section 11 thus makes use 
of past experience and existing machinery for the purpose.*** 


It seems clear that Congress intended to retain the existing civil 
service tenure system including its provision for reduction in force. 

In arriving at the determination that Section 11 did not permit re- 
ductions in force, the opinion in the trial examiners case states: “The 
court finds it significant that reduction in force provisions in earlier 
drafts of legislation governing administrative procedure were omitted 


139 [ egislative History, supra note 64, at 193. 
140 Jd. at 215. 
141 Jd. at 371. 
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from the Administrative Procedure Act as passed. . . .”7*** But 
these provisions appeared, not in earlier drafts of the bill for the Ad- 
ministrative Procedure Act, but in earlier bills back in 1941. These 
bills had provided for Hearing Commissioners who were not civil 
service employees of the agencies but were given semi-judicial sepa- 
rate status in an Office of Federal Administrative Procedure. Pro- 
vision was quite naturally made for some way in which the Office of 
Federal Administrative Procedure could reduce the staff of commis- 
sioners upon reduction in work. The above mentioned items from the 
legislative history make it clear that, in place of this, the 1946 Act 
adopted the civil service method of effecting reductions in force. And, 
functionally, this accords with the general approach of the Act of pro- 
viding for internal independence of examiners while keeping them as 
agency employees. The agencies cannot aim reduction in force at any 
individual examiner. The examiners who are to lose their jobs in a 
reduction in force are impartially determined in accordance with rules 
laid down for the agencies by the Civil Service Commission. And the 
examiners have a right of appeal from agency action under these 
rules.’** If, in some way, an agency could contrive to use the reduc- 
tion in force mechanism as a weapon aimed at a particular examiner, 
it would seem that the situation would lose its reduction in force 
character and become for legal purposes a removal under Section 11. 
Then the examiner could assert all his rights to protection. 

It appears to be a strained interpretation to say that Congress, in 
the removal provision, intended examiners to have life tenure during 
good behaviour and not to be subject to administrative adjustment of 
staff to work. If the work of an agency decreased and Congress cut 
its appropriation, Congress would also have to legislate on which 
specific examiners should be separated (if such legislation be consti- 
tutional), or would have to provide in each situation how reductions 
in force should be determined. Otherwise, administrative imbalances 
would result because one part of an agency’s staff would be immune 
from adjustments incident to reduction in work. The presumption is 
strongly against the interpretation that Congress intended to give em- 
ployees in the executive branch life tenure during good behaviour, 
even though subject to removal by Congressional legislation. Thus, 


142 Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734, 741 
(D.D.C. 1952). For reduction in force provisions in the 1941 bills see Legis- 
lative History, supra note 64, at 135, 172. 

143 See 5 Cope Fen. Recs. § 34.15 (Cum. Supp. 1951). The Attorney General 
stated that: “Consistent with this purpose, provision was made for the pro- 
tection of examiners against arbitrary dismissal by their agencies.” (Italics 
supplied.) Opinion, supra note 75. 





234 THE GEORGE WASHINGTON LAW REVIEW 


in the Fass v. Gray case, supra, the court held that life tenure during 

good behaviour was not conferred by a provision in a 1912 Act pro- 

viding that in the event of reduction in force in an executive depart- 

ment no veteran whose record is rated good shall be discharged, 
saying : 

The 1912 proviso, read literally, does seem to say that under 

no circumstances, regardless of the existence of work to be done 

or appropriations by Congress for salaries, can a veteran whose 


record is “good” be discharged. Strong reason would be essen- 
tial to support so strange a conclusion.*** 


In response to this line of argument, the court in the trial examiners 
case said: “In view of the provisions of Section 11 which authorizes 
inter-agency ‘borrowing’ of hearing examiners, however, the court 
cannot say that Congress did not contemplate such possibility and 
undertake to meet it accordingly.” **° But this provision is cast in 
terms of temporary or occasional situations when an agency is in- 
sufficiently staffed. It would be of little use for permanently placing 
surplus examiners in other agencies when such agencies may have all 
the help they need. Moreover, such transfers are at the request of 
the borrowing agency, with the consent of the releasing agency; 
hence it would be of little use for placing a surplus examiner with one 
kind of experience and background into an agency dealing with a func- 
tion which he was technically unqualified to handle. 

If, indeed, it were interpreted that a reduction in force is a re- 
moval under the terms of Section 11, it would seem that a properly 
conducted reduction in force should be accredited as the “good cause” 
necessary for a Section 11 removal. That is, if the administrative 
action, just like the personal action, is to be considered a removal, 
then the administrative reason should be a cause just like the personal 
reason. If the cause is good or proper, it should serve to meet the 
requirement of Section 11 in either situation. The only other question 


144197 F.2d 587, 590 (D.C. Cir. 1952). Compare the following statement in 
the Ashley v. Ross case: “In the absence of a clear expression that such is 
the case, we cannot, as plaintiffs say we should, ascribe to Congress an intention 
that in reductions in force large numbers of employees must be retained on 
the public payroll in a pay status for at least thirty days before they are released, 
although there may be no work for them to do, no funds from which to pay 
them, or both.” 191 F.2d 655, 656 (D.C. Cir. 1951). And in the Brown v. 
United States case it was said: “It can not be possible that Congress or the 
President intended that if a person should be taken into the permanent service 
he would be entitled to the employment for life, provided that his conduct and 
capacity continued satisfactory. In other words, it can not be possible that it 
was intended that there should be no discharge except for incapacity or mis- 
conduct, and that the employee should continue in the service whether there 
was work or no work, whether his services were needed or not needed. Such a 
retention would be a life tenure, an effect far beyond the intention of either 
the legislature or the Executive.” 39 Ct. Cl. 255, 257 (1904). 

145 See note 142 supra. 
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would be that of providing the examiner who is reduced in force with 
a hearing by the Commission, which by Section 5 of the Act must 
be a hearing under the Administrative Procedure Act. The Com- 
mission’s regulations do provide that a hearing examiner who feels 
his rights under the regulations governing reduction in force have 
been violated may appeal to the Commission. And before the Com- 
mission makes any decision adverse to the examiner, a hearing con- 
ducted in accordance with the provisions of the Administrative Pro- 
cedure Act is to be held.*** True, the hearing here is granted after 
appeal by the examiner who has received a reduction in force notice 
from his agency, whereas, under the Commission’s regulation for re- 
moval by an agency, the agency must file a complaint with the Com- 
mission which then holds a hearing.’**7 But the examiners’ rights to a 
hearing under Section 11 would seem to be substantially the same 
under both proceedings. Further, if a reduction in force is to be con- 
sidered a removal, then it might well still be treated as removal not 
under the terms of Section 11. Of course, technically all removals of 
an examiner are removals by the agency, because the examiner is an 
employee of the agency and when his services are to end he must be 
terminated by the agency. But it seems clear that examiner removals 
directed by the Civil Service Commission do not come within the re- 
quirements of Section 11. Thus the Commission’s regulations have 
provided without challenge that the procedures governing the removal 
of hearing examiners shall not apply when the agency makes dis- 
missals requested by the Commission for violations by an examiner 
of the Civil Service Act, Rules or Regulations.*** Section 11 does not 
say that examiners shall only be removable by their agencies. Rather 
it seems to say that, whenever an agency wants to remove an ex- 
aminer, this can be done only upon a hearing by the Commission as 
to good cause. That is, it seems not to limit removals to removals by 
the agencies, but limits the procedure for removal by an agency. But 
if the Commission can direct removals without being subject to the 
requirements of Section 11, does it stretch the facts too much to con- 
sider a reduction in force as a Commission-directed removal where it 
is conducted so closely under the regulation and supervision of the 
Commission? At the least, when work in an agency has fallen off it 
would be better to reason that the Commission can supervise a corre- 
sponding adjustment of agency personnel than to say the adjustment 
of staff cannot be made, or to say that Congress must supervise the 
adjustment. And the existence of Commission-directed removals in- 


1465 Cope Fep. Rees. § 34.15(d) (Cum. Supp. 1951). 
147 Id. § 34.14(a). 
148 Td. § 34.14(c). 
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dicates significantly that agency removals for good cause under Sec- 
tion 11 are not the only type of removals of agency examiners that 
can be made. 

On the issue of ripeness, the trial examiners were not seeking 
judicial review of actual reduction in force actions. There was men- 
tion by affidavit of some past reductions in force that had been made 
but which were now moot. In the case of one of these reductions in 
force, which was most strenuously asserted before the court, the indi- 
vidual examiner involved had secured another job in another area of 
the country and had discontinued appeals he had pending before the 
Civil Service Commission and his agency. Hence the attack by the 
trial examiners was on the regulations of the Commission themselves. 
But the mere regulations are not ripe for judicial review, since it can- 
not be known whether anyone, or who in particular, might be reduced 
in force and suffer legal injury thereby. If the regulations on reduc- 
tions in force are themselves to be considered administrative action 
ripe for judicial review, it raises a question as to why the examiners 
have not asserted their rights against the reduction in force regulation 
as completed action existing since 1947 when it was first promulgated. 


VII 
CONCLUSIONS 


The Administrative Procedure Act, in Section 11, confers upon 
federal hearing examiners a particular personnel status, cast in terms 
of the application to them of the various processes of personnel admin- 
istration. Behind the provision for a particular type of personnel ad- 
ministration for hearing examiners, there is a Congressional intent to 
enhance the internal independence of the examiners as employees of 
their agencies. Nevertheless, the rights conferred by the Act on ex- 
aminers are as to the way the various personnel processes must be 
applied to them. They are not given a status of independence as a 
substantive right standing by itself. The personnel status of hearing 
examiners under the Act raises administrative law questions through- 
out which are intertwined intricate, technical aspects of federal per- 
sonnel administration processes. Both on the important preliminary 
question of ripeness for judicial review, and on the substantive merits 
of the administrative law questions arising, it is important to analyze 
the personnel processes involved to arrive at proper legal deter- 
minations. The case raised by the federal trial examiners attacks the 
more significant personnel processes in the hearing examiner regu- 
lations promulgated by the Civil Service Commission under Section 
11. It raises interesting questions, both as to ripeness for judicial 
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review and rights to judicial revision of administrative actions, which 
illustrate the difficult technical involvements of personnel adminis- 
tration processes. 

On the matter of ripeness, it may well be questioned whether, in 
each of the various personnel processes, the trial examiners brought 
up for court review completed administrative actions applied to and 
adversely affecting the rights of particular individuals. For example, 
in connection with conditional appointments, it was not shown that 
any individuals were suffering harm either by virtue of having only 
the tenure of a conditional appointment, or because of any attempted 
termination of a conditional appointee’s tenure. As to promotions, 
no cases were shown of individuals who were being injured by the 
application of the promotion regulations. In the matter of classifica- 
tion of positions, no individual classification actions were brought be- 
fore the court for its examination, so that it could not be assessed 
whether any individuals had any rights that were being abridged in 
the classification of positions. On the related matter of assignments, 
no attack was made at the point of administrative action, which is 
when the agency makes assignments to its examiners. And in con- 
nection with reductions in force, no current attempts to so separate 
any individual examiners were shown. It is possible therefore to ar- 
rive at a legal conclusion that there was no ripeness for judicial review 
in each of the aspects raised by the trial examiners. This issue should 
not be precluded from consideration in the review of the trial ex- 
aminers case by the Supreme Court. If not raised by government 
counsel, it should be considered by the Supreme Court on its own 
initiative. It is one of those jurisdictional issues that goes to the ques- 
tion of whether the Court has any proper function at all in the matter. 
If the Supreme Court should reject the examiners case on the issue of 
ripeness, it will probably have the effect of thereafter confiding the 
matters involved to the administrative discretion of the personnel and 
management authorities involved, where perhaps it properly belongs. 
On the other hand, it may well be that the Supreme Court will decide 
to cut through the superficial layer of ripeness here and settle the 
merits of the matters involved. After all, the regulations are in gen- 
eral effect and the examiners are living under them. The government 
seems not inclined to raise the issue of ripeness, and from a policy 
point of view it seems recognized on all sides that settlement of the 
issues would be more desirable socially than a purely technical dis- 
position that failed to decide the merits. Moreover, there may be 
noticed a modern-day trend in the judicial sphere of operation to 
entertain and settle the substantive issues in a matter where a suf- 
ficiently complete set of operative facts is brought before a court, even 

8 
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though the situation may not strictly meet the older technical tests of 
legal ripeness. Of course, no court should allow itself to render a 
purely advisory opinion, one not necessarily called forth as part of the 
process of settling a legal case or controversy. But the status of offi- 
cers presiding at hearings on administrative adjudications and other 
actions is, as the Supreme Court has already noted, vastly important 
so that it demands settlement. 

If the Supreme Court cuts through to the merits of the matter, then 
the basic test that should be applied is that the examiners are entitled 
to have the personnel processes of civil service applied to them in a 
sufficiently qualified way so as to bestow upon them a status of internal 
independence in their agencies. By and large, the personnel processes 
provided for under the Civil Service Commission regulations did treat 
the examiners substantially differently from ordinary civil servants in 
the attempt to guard their independence from agency influence and 
pressure. In original appointments, it was provided basically that the 
regular civil service processes should be applied. This was because 
the Act seems to call for that, and because there is no real opportunity 
to abridge examiner independence provided by the normal civil service 
merit processes applied to individuals before they become employees 
within an agency. In promotions, it was provided that the Commission 
would determine which agency examiners should be promoted and re- 
ceive an increase in compensation thereby, an approach greatly dif- 
ferent from the practice in regard to ordinary civil servants. To the 
agency was left the discretion of determining when promotion is to 
be used as the method of employment to fill a position. But the Com- 
mission sharply, and in an unusual fashion, curtailed the normal dis- 
cretion of agencies in all the other processes of employment by in- 
service movement, to the end that the agencies could not use them as 
an avenue of escape from the restrictions on promotions. In connec- 
tion with the classification of positions, it was provided that the Com- 
mission itself should allocate examiner positions to salary grades, 
rather than the normal procedure whereby the agencies allocate po- 
sitions subject to after-the-fact review by the Commission. In con- 
nection with assignment of work, the Commission affirmatively re- 
quired that examiners be rotated among cases of the level of difficulty 
equivalent to their salary grades, so that no examiner could be put off 
to one side and excluded from participation in the work of his office. 
And as to separations, the Commission provided that examiners could 
be removed by their agencies only after hearing by the Commission, 
that they could be ordered dismissed by the Commission, and that they 
could be reduced in force but with right in the examiner to an appeal 
to the Commission and a hearing by it. 
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The court’s decision in the trial examiners case, on all the aspects 
of personnel management of examiners after they have entered into 
the employment relationship with their agencies, goes further than the 
Commission’s regulations. It tends to set the examiners up as a body 
of judges separate from the agencies in which they work. Their salary 
is to be fixed on the same level for all examiners within the agency. 
They are all to be assigned the same selections of cases. There is to 
be no promotional career service within an agency. And they are to 
have life tenure during good behaviour immune from reductions in 
force even though there is not sufficient work to go around. Thus they 
are completely divorced from agency processes of administrative man- 
agement which bring about efficiency, economy and effectiveness in 
operations. Except for record keeping, it may well be asked for what 
purposes they remain as agency employees under this approach. In- 
deed, it raises the question whether judicial legislation here has not 
substantially reinstated the system contemplated under the discarded 
Office of Federal Administrative Procedure. 

Of course, it is hardly an open and shut issue that is going to the 
Supreme Court. The language of Section 11 is not too clear, and 
leaves room for drawing various and divergent inferences. In par- 
ticular, although it attempts to prescribe personnel administration for 
hearing examiners, it does not adequately spell out its intent in terms 
of the technical personnel processes to be applied. Another factor that 
might tend to condition a court’s approach to this problem is a feeling 
of exasperation that has been widely manifested at what may have 
been undue delay and some bungling on the part of the Civil Service 
Commission in fashioning a working system of personnel administra- 
tion for the trial examiners under Section 11. But a poor use of dis- 
cretion is not the legal equivalent of a misuse or abuse of it, and only 
the latter is subject to revision by the courts. For the rest, dissatis- 
faction with the operation of the examiner system, as prescribed by 
Congress and as effectuated by the Commission, must be addressed 
to the revisory powers of the legislating body. In any further legis- 
lation on the status of examiners, consideration should not be given 
exclusively to the judicial elements in examiner work. It must also 
be recognized that examiners are carrying out executive operations ; 
are participating in the functioning of one constitutional branch of the 
government separate from and as important as the judicial branch. Of 
course provision must be made for fairness in executive actions affect- 
ing individual interests. But executive action should not be hindered 
by undue restraints against effectiveness. The ability to drive ahead 
forcefully in effecting executive policy is a necessary element in demo- 
cratic action. It is part of the working scheme of representative govern- 
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ment that the people confide the power of planning to the legislature ; 
the legislature prescribes policy to be carried out by the executive ; and 
the executive must carry out the policy effectively in the interests of 
the people. If the process bogs down at the executing stage, then the 
people do not get their wishes effectively expressed; the process of 
representative democracy itself bogs down. The needs of effective 
executive action and policy application are as important as the needs 
of fairness; both must be reconciled so that each obtains. If executive 
action in behalf of democracy does not work well, it may well find it- 
self out of work. 


SIMON TUCKER. 





RECENT CASES 


ADMIRALTY—CONTRIBUTION BETWEEN Joint Wroncpoers.—A 
carpenter, employed by a ship repair firm in repairing a ship, was in- 
jured by the negligence of both his employer and the ship owner. 
The injured party elected to sue the ship owner who in turn impleaded 
the employer as a third party defendant. When the parties agreed on 
a judgment for $65,000, to be paid by the ship owner, the case pro- 
ceeded to trial on the issue of the liability of the employer for contri- 
bution to the ship owner as a joint wrongdoer. The district court, 
89 F. Supp. 765 (E.D. Pa. 1950), held that the maritime law allow- 
ing contribution between joint wrongdoers applied and employed the 
usual maritime rule of equal contribution in allowing a 50 percent 
contribution. On appeal, the court of appeals, 187 F.2d 403 (3d Cir. 
1951), held that contribution was allowable but limited the liability 
of the employer to that amount imposed on the employer by the Long- 
shoremen’s and Harbor Workers’ Compensation Act, 44 Stat. 1424 
(1927), 33 U.S.C. §§ 901 et seg. (1946), as amended, 62 Star. 602 
(1948), 33 U.S.C. §§ 901 et seq. (Supp. 1952). On certiorari, held, 
in the absence of express legislative provision, a ship owner has no 
right to contribution from an employer of a repairman injured on the 
ship through the joint negligence of both the owner and the em- 
ployer. Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., 
342 U.S. 282 (1952), reversing, 187 F.2d 403 (3d Cir. 1951), 89 
F. Supp. 765 (E.D. Pa. 1950). 

By this decision the Supreme Court has sharply curtailed the ex- 
tension of the right to contribution between joint wrongdoers in the 
field of admiralty. From the earliest time of the Rules of Oleron and 
the Laws of Wisbuy, maritime law has recognized a right to contri- 
bution in collision cases under which the wrongdoers are required to 
contribute equally to all damages, The North Star, 106 U.S. 17 
(1882), and such is the recognized rule of admiralty law today. This 
rule of contribution is in direct conflict with the common law rule, 
which does not permit contribution between joint wrongdoers, al- 
though some jurisdictions have by statute recognized such a right. 
Therefore, if any right arises in this case it would have to stem from 
an extension of the principles of the collision cases, or from some 
sense of justice or fair dealing peculiar to admiralty law, or from 
statute. While the Court admits that is has more leeway in fash- 
ioning rules in admiralty than in law, it is unwilling to extend the 
right to contribution beyond the collision cases. The situation is 
apparently not pressing enough nor has it sufficient demand to neces- 
sitate extending contribution on the basis of justice. The Court is 
particularly cognizant of the extensive legislation in the admiralty lia- 
bility field, such as the Longshoremen’s and Harbor Workers’ Act, 
supra, and is of the opinion that any extension of the law of contribu- 
tion in admiralty should come from the legislature, which has the 
facilities to determine not only whether to apply contribution in par- 
ticular cases but also to determine by what standard the amount of 
contribution will be determined. 


[ 241 ] 
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By its decision the Court may have limited needlessly the commend- 
able doctrine of contribution when its application could have avoided 
a patent injustice. This doctrine, so summarily dismissed by the 
Court, historically has strong basis in the field of admiralty. In the 
collision cases it is generally held that where an innocent third party 
is injured by the mutual wrongdoing of both vessels, admiralty will 
allow contribution between the joint wrongdoers. Briggs v. Day, 
21 Fed. 727 (D.C.S.D.N.Y. 1884). It has been recognized that 
admiralty will look to the equities of the situation, and since not 
bound by strict limits of common law as a matter of practice, Swift 
& Co. v. Compania Caribe, 339 U.S. 684 (1950), will allow recovery 
from both when both were at fault. 

If it be assumed that justice requires contribution in these cases, 
the courts would still be faced with the problem of exactly how to 
determine the amount of contribution. This problem may be solved, 
as suggested by Judge McGranery in the district court, by adopting 
completely the collision doctrine of division of damages and awarding 
a 50 percent division of the amount determined. He follows an earlier 
decision, American Stevedores v. Porello, 330 U.S. 446 (1947), but 
apparently fails to consider the reasoning behind such determination 
in collision cases, as set forth in The Washington and the Gregory, 
9 Wall. 513 (U.S. 1869) and The “Alabama” and the “Gamecock,” 
92 U.S. 695 (1875). Recovery for negligent personal injury is al- 
lowable as an inseparable part of the damage occasioned by the 
collision, similar to damage to the ship itself, and the cost of 
such damage should be borne equally by both vessels. But the 
elimination of the collision factor, as in this case, would appear to take 
it out of this line of cases and render a 50 percent award mere homage 
to the doctrine of stare decisis rather than a logical conclusion. 

Even if the collision doctrine of contribution were followed, it 
seems more equitable to base contribution on comparative degree of 
fault rather than on equality. While it is admitted that the usual 
rule in admiralty is that a moiety of damages shall be paid by each 
joint wrongdoer, the doctrine of comparative negligence has been 
recognized in admiralty. American Stevedores v. Porello, supra. 
Such a doctrine has been the basis of the damage award in collision 
cases in many of the maritime nations, including Great Britain, since 
1910. At that time the plan was promulgated as a result of the 
findings and recommendations of the Third International Diplomatic 
Conference on Maritime Law, held in Brussels, Belgium. A ma- 
jority of the maritime nations adopted this plan soon after with the 
principal exception of the United States. See Huger, The Propor- 
tional Damage Rule in Collisions at Sea, 13 Cornett L.Q. 531 
(1928). The reasoning behind the equal division of damages 1s that 
the exact degree of fault, as a practical matter, is impossible to deter- 
mine due to the many factors involved in maneuvering a vessel into 
the collision situation. Also, it is considered that the equal division of 
damages is best suited to induce care and vigilance on both sides in the 
navigation of vessels. The Schooner Catharine v. Dickinson, 17 
How. 170 (U.S. 1854). In the instant type case, where there are 
relatively few contributing acts of negligence, it should be possible 
for an advisory jury to determine the comparative degree of fault 
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and for the court to proceed on that determination. In the present 
case, the jury actually determined that the ship owner was 25 percent 
at fault and the employer 75 percent. 

Finally, if the collision doctrine does not apply to these cases but 
as a matter of justice and equity there is a right to contribution which 
can be recognized by a court of admiralty, it would appear that the 
Congress has recognized the problem and attempted a solution in the 
Longshoremen’s and Harbor Workers’ Compensation Act, supra. 
Section 5 provides that compensation is an exclusive remedy for the 
employee, his legal representative, and any other person entitled to 
recover damages against the employer. Seas Shipping Co. v. Sieracki, 
328 U.S. 85 (1946). In addition § 33 permits an election; the injured 
employee may sue either the third party or proceed against the em- 
ployer for compensation. If he elects to receive compensation from 
the employer under the Act, the election acts as an assignment of his 
claim to the employer. Aetna Life Ins. Co. v. Moses, 287 U.S. 64 
(1933). The employer may then proceed against the third party 
wrongdoer. Any amount recovered by the employer as a result of 
suit under the assignment in excess of the compensation actually paid 
by the employer must go to the employee. Similarly, if the employee 
sues the third party and is awarded an amount less than the compensa- 
tion allowable under the Act, he is entitled to contribution from the 
employer in an amount equal to the difference. By the terms of the 
Act, it appears that the intent of the Congress was to limit the amount 
of liability of the employer in exchange for compensation benefits for 
the employee. By limiting the amount, contribution is apparently 
allowed only where the employer has to pay the amount over the 
damage award against a third party in order to guarantee the employee 
a sum equal to the compensation due him under the Act. To allow 
the employer to recover contribution but to refuse to allow a third 
party an equal right is clear discrimination. If contribution were 
allowed, with the amount of liability of the employer settled, regard- 
less of fault, by the terms of the Act, it appears that the amount of 
contribution would be limited to the amount that could be awarded 
under the Act. This limitation was adopted by the court of appeals 
in this case. In some cases, however, the determination of the amount 
due an injured employee under the Act is rather indefinite since that 
amount is payable over a period of time. Therefore, it would be 
= to determine the exact amount of that compensation under 
the Act. 

The most that can be said for the Court’s decision is that it has 
clarified the law on contribution in admiralty non-collision joint 
wrongdoer cases by denying it completely. The Court, however, has 
rejected an opportunity to extend the laudable doctrine of contribu- 
tion in the traditionally equitable field of admiralty. 

W. R. St. G. 


Lasor Law—DIscHARGE FOR INSUBORDINATION—REFUSAL TO 
Cross Picket LinE.—Waugh, an employee of Rockaway News Sup- 
ply Co. and a member of the Newspaper and Mail Deliverer’s Union, 
was discharged for his refusal to perform his assigned duties as a 
routeman. His duties carried him onto the premises of a certain plant 
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to collect papers for subsequent delivery. The operation consumed 
about 10 minutes. On learning that a typographical union had estab- 
lished a picket line before these premises, he refused to cross it and 
his persistence resulted in his discharge. He was willing to perform 
all other duties. Pursuant to Waugh’s petition, the National Labor 
Relations Board found the dismissal to be in violation of §§ 8(a) (1) 
and (3) of the National Labor Relations Act (N.L.R.A.), 49 Star. 
452 (1935), as amended, 29 U.S.C. §§ 158(a) (1, 3) (Supp. 1952), 
ordered Waugh’s reinstatement with back pay, and petitioned the 
United States Court of Appeals for the Second Circuit for enforce- 
ment of its order. Held, petition denied; while the refusal of an em- 
ployee to cross a picket line for purposes of mutual aid or protection 
is a right guaranteed by §7 of the Act, such right is limited by the 
duties imposed on him by his employer. N.L.R.B. v. Rockaway News 
Supply Co., 197 F.2d 111 (2d Cir. 1952), cert. granted, 21 U.S.L. 
WEEK 3115 (U.S. Oct. 28, 1952). 

In denying the petition the court announced that the discharge of 
an employee was not violative of the Act if the employee, by refusing 
to cross the picket line of another union during working hours, dis- 
abled himself from performing a part of the duties required of him 
by his employer. 

Section 7 of the N.L.R.A., as amended, 29 U.S.C. § 157 (Supp. 
1952) guarantees to all employees the right “. . . to form, join, or 
assist labor organizations . . . and to engage in other concerted activi- 
ties for the purpose of . . . mutual aid or protection.” In § 8(a), as 
amended, supra, Congress announced, “It shall be an unfair labor 
practice (1) to interfere with, restrain, or coerce employees in the 
exercise of their rights guaranteed in Sec. 7, . . . (3), by discrimi- 
nation in regard to hire and tenure of employment or any term or 
condition of employment to . . . discourage membership in any labor 
organization.” 

The scope of the “concerted activities” clause as to substance and 
application has been the subject of judicial inquiry on numerous 
occasions. The fact that employees who participate in concerted ac- 
tivities are not the members of the same union, or indeed, any union, 
or employees of the same employer, does not alter the concerted nature 
of the act. N.L.R.B. v. P. C. Kohler Swiss Chocolates Co., Inc., 130 
F.2d 503 (2d Cir. 1942). 

In applying the “concerted activity” clause, the courts have seen fit 
to engraft certain limitations consonant with the spirit and purpose 
of the Act. If the activity is unlawful in its inception or prosecution, 
it will not be protected. N.L.R.B. v. Fansteel Metallurgical Corp., 
306 U.S. 240 (1939). Other judicially imposed exceptions to the 
clause are sit-down strikes, strikes in violation of contract, participa- 
tion in wildcat strikes, and slow-downs. See Note, 19 Geo. Wash. 
L. Rev. 455 (1951). A criterion of “indefensibility,” announced 
earlier by the courts, was endorsed by the Supreme Court in 
U.A.W.A. v. Wisconsin Employment Relations Board, 336 U.S. 245 
(1949). Under this view, the activity cannot find refuge if, under all 
the circumstances, it is deemed so indefensible as to rebut the pre- 
sumed intent of Congress to shelter it. In employing the clause, the 
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courts come to grips with the dilemma of equating the rights of em- 
ployees to collective action and the employer’s responsibility of man- 
agement. 

The court in the instant case is willing to accept the proposition that 
an employee’s refusal to cross a picket line of a union of which he is 
not a member, at a place of business other than his own, for purposes 
of mutual aid or protection, is a protected activity. It asserts, how- 
ever, that such right is limited by his duties of employment. Republic 
Aviation Corp. v. N.L.R.B., 324 U.S. 793 (1945). It distinguishes 
between activities pursued by the employee on kis own time, and 
during working hours. Peyton Packing Co., 49 N.L.R.B. 828 (1943). 
Consequently, the decision in the instant case withdraws the protec- 
tion of the “concerted activities” clause from a refusal to cross a picket 
line, except when such activity is pursued by the employee on his own 
time. 

The 1947 Taft-Hartley amendment to the N.L.R.A., 61 Stat. 141 
(1947), 29 U.S.C. § 158(b)(4) (Supp. 1952), added § 8(b) (4), 
which outlines what shall be an unfair labor practice for a labor or- 
ganization or its agents, includes a proviso clause which makes it 
clear that a refusal by an employee to enter upon the premises of any 
employer (other than his own) if the employees of that employer are 
engaged in a strike authorized by a union entitled to exclusive recog- 
nition, is not to be considered unlawful. In other words such refusal 
is not, by any standard, an unfair labor practice. 

The Peyton and Republic cases, supra, involved union solicitation 
by employees in violation of the employer’s regulations prohibiting 
such activities. An additional significance attends the instant case by 
reason of the aforementioned proviso. 

An employee, of course, has no right to unilaterally announce the 
terms of his employment or prescribe the conditions which, according 
to his notions, should prevail. C. G. Conn, Ltd. v. N.L.R.B., 108 
F.2d 390 (7th Cir. 1939). However, a strike cannot be considered 
insubordination and justification for discharge in the face of an em- 
ployer’s order not to strike. Neither can other concerted activities, 
simply because they assume the nature of an employee’s refusal to 
conform to the employer’s demands. Eustace de Cordova, 91 
N.L.R.B. 1121 (1950); Hazel Atlas Glass Co. v. N.L.R.B., 127 
F.2d 109 (4th Cir. 1942) (on rehearing). The distinction suggested 
by these decisions seems justified and its application to given factual 
patterns should not be necessarily difficult. 

It is agreed that an employee cannot remain on the job and at the 
same time refuse to perform the services or any part thereof, required 
of him, even though such refusal is an unavoidable consequence of a 
protected “concerted activity” pursued by that employee. Should the 
employer in such a case be justified in discharging the employee? The 
Board held in this case that in lieu of discharge, the respondent should 
have given Waugh the alternative of choosing whether to cross the 
picket line or, as a striker, vacating his employment. If the latter 
choice were made, the respondent would have had the right to replace 
him as any economic striker may be replaced. This alternative the 
court rejected as unreal, citing the futility of the employee’s effort 
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inasmuch as any assistance by his fellow employees would have been 
an unfair labor practice under § 8(b)(4) of the Act. Nevertheless, 
authorities uniformly hold that employees retain their status under 
the Act, although on strike, when such activity comes within the pro- 
tection of the Act, and discharge of economic strikers prior to the time 
their places are filled constitutes an unfair labor practice by the em- 
ployer. N.L.R.B. v. Globe Wireless, Ltd., 193 F.2d 748 (9th Cir. 
1951); and discrimination in the rehiring of these strikers, whose 
“employee” status is preserved, is prohibited. N.L.R.B. v. MacKay 
Radio and Telegraph, 304 U.S. 333 (1938). 

The real difference between the two views lies in the fact that if the 
employee has chosen the alternative requiring him to vacate his job, 
he could reclaim such position if it had not been permanently filled. 
N.L.R.B. v. Remington Rand, Inc., 130 F.2d 919 (2d Cir. 1942). 
Even though his job had been permanently filled, if another job be- 
came available for which the employee could qualify, the employer 
could not discriminate against him because of his having refused to 
cross the picket line. Sax v. N.L.R.B., 171 F.2d 769 (7th Cir. 1948). 
If the employee refused to accept the choices offered him by the em- 
ployer and decided to remain on the job, performing only a part of his 
duties, his discharge would be justified. 

In support of its conclusion, the court cites N.L.R.B. v. Illinois Bell 
Telephone Co., 189 F.2d 124 (7th Cir. 1951), cert. denied, 342 U. S. 
885 (1951). However, there, on substantially similar facts, the court 
found there was no concerted activity within the meaning of the Act, 
and no mutual aid or protection was sought by refusing to cross the 
= line. The rationale supporting that decision is palpably dis- 
similar. 

It is submitted that the Board’s decision, requiring the employer to 
offer the employee the alternative of choosing to cross the picket line 
or vacating his job as a striker, is of greater merit. Union employees 
have traditionally honored picket lines. This activity was not dis- 
couraged, but was fostered, by the § 8(b) (4) proviso and the policy 
it represents. To say that an employer may strip one of all his rights 
as an employee for engaging in activity expressly made lawful by the 
Act is to offend the spirit of the legislation. J. B. MclI. 


PATENTS—MiIsuse.—Plaintiff, assignee of a patent having claims 
for an aqueous solution of an unpatentable substance, prepared and 
sold the substance in powder form with printed matter on each pack- 
age bearing the patent number and directions for mixing the solution 
in accordance with the claims of the patent. The defendant similarly 
sold the unpatentable substance in powder form with printed instruc- 
tions for adding water. Plaintiff sues for infringement of its patent. 
Neither party sold the patented solution. To the defense of misuse of 
the patent by extending the monopoly to an unpatentable substance, 
plaintiff claims that it is properly practicing the invention, and in the 
only economically feasible fashion. Held, plaintiff has misused the 
patent by attempting to secure a partial monopoly on an unpatentable 
ingredient ; no considerations, despite how compelling they may ap- 
pear, will justify the use of the monopoly of a patent to create an- 
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other monopoly. J. D. Russell Co. v. Dr. Salsbury’s Laboratories, 198 
F.2d 473 (8th Cir. 1952). 

The court was confronted with the problem as to whether there was 
misuse of a patent for an aqueous solution of an unpatentable sub- 
stance where that substance, a staple commodity of commerce, was 
sold in powder form under protection of the patent grant. In arriving 
at its decision, the court dismissed, as without merit, plaintiff’s argu- 
ment that, as a practical matter, the invention could be practiced in no 
other way. 

Contrary to the general implications of the holding in the principal 
case, the older decisions held that it was a valid use of the patent grant 
to restrict by notice the use of patented machines to the use of un- 
patented supplies necessary to the operation of the machines. Henry 
v. Dick Co., 224 U.S. 1 (1912) ; Heaton-Peninsular Button-Fastener 
Co. v. Eureka Specialty Co., 77 Fed. 288 (6th Cir. 1896). However, 
these cases were overruled and the doctrine of misuse was clearly 
established in Motion Picture Patents Co. v. Universal Film Mfg. Co., 
243 U.S. 502 (1917). The application of the doctrine was extended 
in Carbice Corp. of Am. v. Am. Patents Development Corp., 283 U.S. 
27 (1931). 

If the patented invention were a machine, the exclusive right as to 
use may not be expanded by attempting to restrict use of the machine, 
after sale, to necessary supplies purchased from the patent owner. 
Motion Picture Patents Co. v. Universal Film Mfg. Co., supra. In 
deciding that case, the Court applied three fundamental rules long fol- 
lowed by the courts, viz., (1) the scope of a patent is determined 
solely by the invention described in the claims read in the light of the 
specification, (2) the only effect of the patent is to exclude others from 
making, using or vending the patentee’s invention and (3) the prin- 
cipal purpose of the patent laws is not to create private fortunes for 
patent owners, but to promote the progress of science and the useful 
arts. These rules constitute the underlying rationale for the develop- 
ment of the doctrine of misuse and its application, as in the instant 
case. The doctrine of misuse as laid down by the Motion Picture case, 
was reaffirmed in Morton Salt Co. v. Suppiger Co., 314 U.S. 488 
(1942), where the court ruled that licensors may not require that 
unpatentable materials used in the operation of a patented machine 
be purchased only from the licensor. 

However, when the protection of the patent grant is applied by the 
patentee, not as in the above cases to materials wholly outside of the 
patent monopoly, but to a major and unpatentable component in a 
patented combination, any attempt to monopolize the sale alone of the 
component (a staple commodity of commerce) will be held a misuse 
of the patent. Carbice Corp. of Am. v. Am. Patents Development 
Corp., supra; Am. Lecithin Co. v. Warfield Co., 105 F.2d 207 (7th 
Cir. 1939). In adverting to the patent holder’s contention in the 
Carbice case that the patent monopoly was merely extended to an 
essential ingredient of the invention, the Court ruled that a patentee 
has no right to be free from competition in the sale of an unpatented 
article. Subsequent decisions have held that the exclusion rights flow- 
ing from a process patent cannot be enlarged to include any unpat- 
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entable, staple commodities of commerce utilized therein. B. B. 
Chemical Co. v. Ellis, 314 U.S. 495 (1942); Leitch Mfg. Co. v. 
Barber Co., 302 U.S. 458 (1938). The same result was reached where 
the patent monopoly was sought to be extended to an electrical unit, 
essentially a staple article of commerce, but effecting a unique and 
desirable result in the patented mechanical-electrical combination. 
Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661 
(1944). It should be noted that in each of the above cases, as in the 
principal case, the patent holder was selling what was substantially a 
staple commodity of commerce under the protection of the patent 
grant. 

The patent which was held to be misused in the instant case com- 
prised claims for a single unpatentable substance, a staple commodity 
of commerce, in aqueous solution. A recent decision held that the 
attempt to monopolize the sale of a mixture of four powdered in- 
gredients, in definite proportions, with directions for adding water, 
under the protection of a patent grant, would not constitute misuse 
of a patent having claims directed to an aqueous solution of the four 
ingredients. Amalgamated Dental Co. v. William Getz Corp., 90 
U.S.P.Q. 339 (N.D. Ill. 1951). The court implied, in the Amalga- 
mated case, that the mixture of the four powdered ingredients, in defi- 
nite proportions, did not constitute a staple commodity of commerce. 
However, unlike the principal case, the patent in the Amalgamated 
case included claims directed to the powdered mixture per se in ad- 
dition to claims to the aqueous solution thereof. 

The court in the principal case appears correct in holding that the 
plaintiff has attempted to extend his patent monopoly and therefore 
has misused his patent, and in rejecting the plaintiff’s contention that 
economic considerations should justify his method of exploiting the 
patent. However, in the Carbice case, and in the line of cases there- 
under, an attempt was made to extend the monopoly over an impor- 
tant component of the patented invention, but the remaining com- 
ponents of the invention were active and significant. For example, 
the patent involved in the Carbice suit was for a package comprising 
an outer container holding a frozen comestible having a hollow tubular 
form, with a container of dry ice positioned in the hollow portion of 
the comestible, but the patentee sought to extend his monopoly to a 
partial monopoly over dry ice. In the instant case, the remaining com- 
ponent was a mere carrier, a common ingredient—water. Neverthe- 
less, arguments of convenience and necessity having been laid aside by 
the Carbice case, the scope of plaintiff’s invention is determined by 
the claims, Motion Picture Patents Co. v. Universal Film Mfg. Co., 
supra, and the invention so defined is for an aqueous solution of an 
unpatentable substance, a staple commodity of commerce, in a definite 
range of concentrations. Moreover, a patentee has no right to be free 
of competition in the sale of an unpatented article, Carbice Corp. of 
Am, v. Am. Patents Development Corp., supra, and this is so even 
where a license has been granted, Morton Salt Co. v. Suppiger Co., 
supra. 

It is submitted, therefore, that the decision of the court in the in- 
stant case is a proper extension of the doctrine of misuse as deter- 
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mined in the Carbice decision. Thus, the rule appears to be that a 
combination patent has been misused where an attempt is made to 
monopolize the sale of the only active unpatented component of the 
combination, this component being a staple commodity of commerce, 
even though the sole remaining component of the combination merely 
functions as a carrier. 

The new Patent Act, 35 U.S.C. § 271 (1952), provides that a 
patent owner has not misused his patent when he has profited from 
acts which, if performed by another without his consent, would 
amount to contributory infringement. Contributory infringement, as 
defined by the new law, will be found when an unauthorized party 
sells a material component of a patented combination knowing that 
it will be used to infringe the patent, where the component is not a 
staple commodity of commerce suitable for substantial non-infringing 
use. Therefore, the law provides that an owner has not misused his 
patent where he attempts, under the protection of the patent grant, 
to monopolize the sale of a material component of a patented com- 
bination which is not a staple commodity of commerce. The holding 
in the Amalgamated case would seem to be fully in accord with the 
new statute. However, the Patent Act of 1952 seems to leave valid 
and unimpaired the doctrine established by the Carbice case, as ap- 
plied to the facts involved, and followed by the principal case, viz., 
that a patent for a combination has been misused where it is used in 
an effort to monopolize the sale of an unpatented component thereof, 
which is a staple commodity of commerce capable of substantial non- 


infringing use. J. E. A. 
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TAXATION—ADJUSTMENT OF BASIS FOR EXCESSIVE DEPRECIATION 
TAKEN IN Net Loss YEARS—AMENDMENT TO § 113(b)(1)(B) oF 
INTERNAL REVENUE CopE.—Taxpayer corporation was “allowed” de- 
preciation at the rate of 15% on carpets and 10% on all other equip- 
ment in its 1927 through 1937 income tax returns. In 1938 the Com- 
missioner determined that the taxpayer had underestimated the life 
of the property and accordingly reduced the rates to 8% and 5%, 
respectively. In arriving at the adjusted basis for the property, the 
Commissioner subtracted the deductions which had previously been 
“allowed” under the erroneous rates. The taxpayer objected because 
for the years 1931 to 1936, inclusive, it had sustained a net loss and 
the entire amount of depreciation deducted for those years did not 
serve to reduce its taxable income. Therefore the excess of the 
amount properly “allowable” ($31,400.25) should not have been 
subtracted from the basis. Held, in a 5 to 4 decision, that in 
§ 113(b)(1)(B) of the Revenue Act of 1938, 52 Stat. 490, 491 
(1938), “. . . to the extent allowed (but not less than the amount 
allowable) . . .” required the excessive amounts claimed by the tax- 
payer for depreciation in his returns for earlier years to be deducted 
from the basis in readjusting the depreciation basis of the property, 
although in those years no tax benefit resulted to the taxpayer from 
the use of depreciation as a deduction. Depreciation was “allowed” 
when the Commissioner failed to challenge the deduction claimed. 
Virginian Hotel Corporation of Lynchburg v. Helvering, 319 U.S. 
523 (1943). As a result of the Court’s literal interpretation of the 
clause allowed (but not less than the amount allowable), Congress 
amended § 113(b)(1)(B) of the Internal Revenue Code. Pub. L. 
No. 539, 82d Cong., 2d Sess. (July 14, 1952). 

As used in the tax field, the term “allowable” designates the amount 
permitted or granted by the statutes, whereas the term “allowed” 
refers to the deduction actually permitted or granted by the Bureau. 
3 Mertens, Law oF FEDERAL INCOME 637 (1942). 

The problem of adjusting the basis of a taxpayer’s property where 
he had deducted excessive depreciation (difference between “allow- 
able” and “‘allowed”’) in prior years and where there had been no tax 
benefit derived from any of those deductions was considered in Pitts- 
burgh Brewing Co. v. Commissioner, 37 B.T.A. 439 (1938). There 
the court in ruling against the taxpayer considered three previous 
cases as controlling on that question. Two of the cases relied upon by 
the court had been decided prior to the 1932 Revenue Act, 47 Start. 
169, 201 (1932), which for the first time had adopted the clause 
allowed (but not less than the amount allowable). Hardwick Realty 
Co. v. Commissioner, 29 F.2d 498 (2d Cir. 1928), dismissed, 279 
U.S. 876 (1929) ; Franklin Lumber & Power Co. v. Commissioner, 
18 B.T.A. 1207 (1930), rev’d on other grounds, 50 F.2d 1059 (4th 
Cir. 1931). When Congress amended the Internal Revenue Code in 
1932 to include this clause its purpose was to provide that where taxes 
had been reduced by excessive depreciation erroneously deducted and 
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the statute of limitations had barred the collection of the correct tax, 
the taxpayer could not then claim that he could restore to the basis 
the amount of the excess depreciation, and thereby obtain a double 
deduction. Sen. Rep. No. 665, 72d Cong., lst Sess. 20 (1932). The 
other case relied upon by the court, although decided after the 1932 
Revenue Act, discussed deductions “allowable” without reference to 
or decision on deductions “allowed.” United States Trust Co. of New 
York v. Commissioner, 31 B.T.A. 54 (1934). The Third Circuit 
Court of Appeals, in reversing the Board of Tax Appeals decision in 
Pittsburgh Brewing Co. v. Commissioner, supra, stated: “After full 
consideration of this question we have reached the conclusion that 
depreciation is not “allowed” within the meaning of this act unless it 
is actually taken as a deduction against taxable income.” Pittsburgh 
Brewing Co. v. Commissioner, 107 F.2d 155, 156 (3d Cir. 1939). 

This decision was followed by the Board of Tax Appeals in Ken- 
nedy Laundry Co. v. Commissioner, 46 B.T.A. 70 (1942), and in 
Virginian Hotel Corporation of Lynchburg v. Commissioner, 46 
B.T.A. 1282, P-H 1942 B.T.A. Mem. Dec. § 42,268 (1942). The 
Court of Appeals in reversing the Board of Tax Appeals decision in 
the Virginian Hotel case stated: ‘““The method used by the Commis- 
sioner for computing depreciation through the remaining years of 
useful life of the property seems to invoke hardship in view of the fact 
that the taxpayer has received but little tax benefit for the depreciation 
allowed, and the rates for the remainder of the useful life are less than 
they would have been if the rates and the useful life had been correctly 
computed in the first instance. The answer is that the remedy is with 
Congress and not the courts or the executive.” (Italics supplied.) 
Helvering v. Virginian Hotel Corporation of Lynchburg, 132 F.2d 
909, 913 (4th Cir. 1943). Kennedy Laundry Co. v. Commissioner, 
supra, was also reversed in Commissioner v. Kennedy Laundry Co., 
133 F.2d 660 (7th Cir. 1943), relying on Helvering v. Virginian 
Hotel Corporation of Lynchburg, supra. 

The result of the Supreme Court’s construction of the clause al- 
lowed (but not less than the amount allowable), in the Virginian 
Hotel case, applied to a taxpayer who has mistakenly underestimated 
the life of his property and thereby made too large a deduction for de- 
preciation in years when there was a net loss (excluding this deduc- 
tion), has been to penalize the taxpayer for something that was of no 
benefit to him or prejudice to the Government. 

The amendment to Int. Rev. Cope § 113(b)(1)(B), states: 
[Proper adjustment in respect of the property shall in all cases be 
made—] “. . . (B) in respect of any period since February 28, 
1913, for exhaustion, wear and tear, obsolescence, amortization, and 
depletion, to the extent of the amount—(i) allowed as deductions in 
computing net income under this chapter or prior income tax laws, 
and (ii) resulting (by reason of the deductions so allowed) in a de- 
duction for any taxable year of the taxpayer’s taxes under this chapter 
(other than subchapter C), subchapter E of chapter 2, or prior in- 
come, war profits, or excess profits tax laws, but not less than the 
amount allowable under this chapter or prior income tax laws. Clause 
(ii) of this subparagraph shall not apply in respect of any period since 
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February 28, 1913, and before January 1, 1952, unless an election has 
been made under subsection (d).” Subsection (d), added by the 
amendment, provides the taxpayer an election to have clause (1i) of 
subsection (b)(1)(B) apply in respect of periods since February 28, 
1913, and before January 1, 1952. The Secretary is to prescribe by 
regulation the manner in which the election is to be made. The elec- 
tion shall be irrevocable, shall apply to all depreciable property held 
by the taxpayer, and must be made on or before December 31, 1952. 

This legislation was intended to correct the inequitable tax effects 
which resulted, or which would in the future result, from the appli- 
cation of the rule of the Virginian Hotel decision. See 1 P-H 1952 
Fep. Tax Serv. {[ 10,696-A (1952) for a list of about 30 cases that 
have followed the rule. This amendment provides that the basis of 
property should be adjusted by the amount of depreciation previously 
“allowable,” or by depreciation previously “allowed,” if that was more 
than the amount “allowable,” but only to the extent that the deduc- 
tion of the excess amount reduced income or excess profit taxes for 
any year. The Senate amended the House version of the bill to make 
the amendment actually applicable to taxable years beginning after 
December 31, 1931, rather than December 31, 1947, in order to rein- 
state the intent of Congress with respect to § 113(b)(1)(B) of the 
Revenue Acts of 1932, 1934, 1936, and 1938 and the Internal Revenue 
Code. Refunds are available to taxpayers who desire to take advan- 
tage of this amendment for those years since 1932 that are not barred 
by the statute of limitations. This amendment results in an estimated 
70 million dollar revenue loss. 

The following points were discussed by the Senate Committee on 
Finance, which are not evident from the amendment itself. The de- 
termination under clause (ii) as to whether a deduction resulted in a 
tax benefit for any taxable year is to be made by ascertaining whether 
the tax for such year would have been greater but for such deduction 
having been allowed. Of course, in making such determination any 
carry-over or carry-back of net operating loss or unused excess-profits 
credit must be taken into account, and the taxpayer must establish 
that the excessive deduction did not produce a tax benefit. It should 
be noted that depreciation expense has been given a priority over 
other expenses and that the Secretary is to prescribe regulations 
setting forth rules for the determination of tax benefit with re- 
spect to cases involving priority between the tax benefit rule of 
§ 113(b)(1)(B) and other sections, such as § 22(b)(12) or § 127. 
Sen. Rep. No. 1160, 82d Cong., 2d Sess. 1 (1952). 

The adjusted basis of property as determined by § 113(b)(1)(B) 
is used not only to determine the depreciation expense that is deducted 
from gross income, § 23(n) and § 114 of the Internal Revenue Code, 
but also to determine the gain or loss on sale or other disposition of 
property. Int. Rev. Cope § 114. 

This amendment is most beneficial to taxpayers who had taken ex- 
cessive depreciation in the nineteen thirties when they had sustained 
net losses. These taxpayers have finally succeeded after several un- 
successful attempts in persuading the legislature to overrule the Vir- 
ginian Hotel decision and to grant them retroactive relief. Most of 
the refunds will be for the depression years. C. T. K., Jr. 





